
COUNTY ~__,~. __ JEC'l'ORS : 
~8UN'l•Y COURT: 

When countY. con~ents to giving of 
surety bond by county collector, county 
must pay premiums on such bond coming 
due during entire term of collector. 

SURETY BOND: 
COLLECTOR' S BOND: 

-
August 21 , 1961 

I F l LE D 

Honorable J ohn M. Rice 
Prosecut.1ng Attomey 
Newton County 
Neosho, Missouri 

Dear Sirt 

This is in answer to your letter dated March 29, 1961, 
requesting an opinion ot this of"fice, which request reads as 
follows' 

11Mr. Curtis Green, our- county collector, 
a.nd Don SD¥der, who is cUPrently with a 
group of auditors who are work1ns in 
Newton County auditina the records of 
county oftieera,, mentioned to you at 
Spril\gtield the si tuat1on eon.eetm'ina the 
collector·'s bond& and I am writing this 
letter to request your otr1c1al optnion 
on such a situation and t o set out the 
taote involved. 

tt When the present county collector, Mr. 
Ourtis Green, was eleete4 to office in 
1958 ne secured a surety bond ~n the 
amount ot $18o ,411 • 38 trom the t.Jni ted 
States Pj,deli ty and Ou8%"anty Comparw 
wr1 tten f"or a tez:tm o£ four ¥•ars • 'lhi.s 
bond was approved by tho court and ~he 
eourt agreed to pay the premium on the 
bond. · I em enclosing herewi 1m a :ph<)to­
Gtat copy of the court •a m!nutee. 'lne 
county paid the premium o£ $1,15-2 .o6 toP 
two years • On January 7, 1961 the present 
county court refused to pay the premium 
for the current year • 

n'lhe premiwn on these bonds oan be paid 
~n advanee f or the tour year term at a 



Honorable John M. Rice 

substantial reduction in premium, or can 
be paid annually; however, in either case 
the bond is written tor the full tour ye~ 
term. We request your op1n1en a& to whether 
or n6t the eounty 1s obligated under the 
above f .aota to ptq the Pl'etnium on the col­
lector•s bond tor the remaining two years 
of hi-s oft ice • 

\ 

"I nave ~ad an op1n1on !"rom the otf1ee ot 
the Attorney General dated Janua.%7 11, 1940 
written to Herir,J Lamkin, Prosecuting Attorney 
of Callaway County~ Missouri, and an opinion 
dated December 20,. 1937 addressed to Mr. Conn 
Withers, Prosecuting Attorney, Clay County, 
Missouri, and an opinion dated Apr11 16., 1956 
addressed to Mr. Joe Colli.nB, Prosecuting 
Attorney, C$dar ·County, M1aaour1i all ot which 
opinions in41cate that the county is liable 
tor the payment ot such bond premium. I have 
also read an opinion dated June QO, 1951. ad­
dressed to lion. John Downs, ProtJecuti~ 
Attorney, Buchanan County, Mis&our1, which 
holds the court 1s not author1zed to budget 
and PS¥ the premium ot the county collector's 
bond for a period beyond the eurt'ent year. 
I am calling these o-pinion& to your attention 
since 1t would appear that there is some con­
tltct and we would v~cy mueh app~eiate your 
current opinion on our &1 tuation. •l-

In addition, you bave ~rniahed a eopy or the Newton County 
Court record dated february 6, 1959, which reads as follows: 

uln the matter ot J. CUPtis Gf'een., County 
Collectoz-, ... Bond to%" 'Collector of R&venue • 
approved unanimously ey- the Court. In the 
matter ot J. Curtis Green, payment ot the 
Bond, approved by 0 . M. Pra~r, presiding 
Judge, and LaWis Cepe, Western Judge, and 
rejected by V. H. HarcSF, Eastern ludge. ~ 

The queatton presented, tlterefore, is: Atter the cGunty court 
has approved the e01mty ooll.eetor•a surety bond and paid the pre­
mium for two years., 18 it then obligated to p~ the premiums on the 
bond for ~he last two yeaN of the county- colleetor•s term . 
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Section 107.070, RSMo 1959, provides as follows: 
11Whenever • • • an:y- officer ot any county 
ot this state • • • shall be required by law 
ot th1& state • • • or by &n¥ order ot any 
court 1n this state, to enter into any otf1-
c1al· bond • • • he may elect, with the con­
ae.nt and approval of the governing body of 
such * • • count,- • * • to ente:r into a 
surety bond, or bonds, with a surety oom,pa.ny 
or surety companies, authorized to do busi­
ness 1n the state of Jll1saour1 and the coat 
of every such surety bond shall be paid by 
the public body protected thereby." 

The order ot the county court of Februa17 6, 1959, above 
referred to, shows that the bond ot the county collector rece1v&d 
the "consent and apirova.lu ot the county court. 'l'he statute tur­
ther provides that such surety bond shall be paid by- the public 
body protected thereby. 11 

The plain words o£ the statute are reinforced by the lan­
guage ot the Supreme Co-urt in Kotle,- v. Callawq County-. 347 Mo. 
1018, 149 SW2d 875, l.e. 877: 

"So when consent and approval tor the 
ort1cer to purchase such a bond at public 
expense was given 1n advance by 'the public 
body irotected~ ' 1 t was required to pey the 
cost. 

The court. further on 1n the opinion, aaid., l.c. 877: 

"The 1937 Aot only authorized the county 
to make an agreement tor this t,vpe ot bond. 
and, 1t it did so in advance., to p~ for 1t 
when 1·t was turniahed." 

It therefore appears clear trom the statute and the Motley 
caae construing it that the county is obligated to pay- the premium 
on the bond. 'l'he Motley caae, however • does not expressly consider 
the etteot ot the county budget law under Cha.p~r 50. RSMo 1959. 
or constitutional prortsiona relating thereto: It therefore appears 
tba.t to f'ul.l7 answer your 1nquitT those e~ements must be considered. 



Honorable J ohn M. Ri.ce 

Section 26(a) of Article VI of the Constitution ot Missouri, 
1945, provides: 

"No county * • • shall become indebted in 
an amount exceeding 1n atw ,-ear the income 
and revenue provided tor such year plus 
an;r unencumbered balancea rrom previous 
years • • •. ,, 

It ia therefore apparent that with relation to your problem 
the question then preaented 18 whether or not the 11ab111 ty tor 
the bond premium 18 an indebtedness within the meaning ot the con­
stitutional prohibition ot Section 26( a) ot Article VI ot the 
CGnat1tut1on. A numbe? or cases in M1tiaour1 have established the 
principle that where a contract is wholly executory and the pe­
ouniar7 11ab111 ty does not become tixe<1 until the service ha8 been 
rendered from month to month or year to year, then there is no 
••1n4ebtedness11 within the meaning of the above-mentioned consti­
tutional provision. 'l'h1a principle ia established by Saleno v. 
City of Neoah.o 11 127 Mo . 627, 30 SW 190; Tate v. School Dist. No .. 
11 of Gentry County, 23 SW2d 1013, 1023. 1'he Supreme Court, 1n 
Kansas City Power and Lieht Oo • v. Town ot Carroll ton~ 142 S112d 
849, l.c. 853, explained tbe rule above referred to 1n the follow­
ing language: 

:'What those cases do bola is that such an 
inStallment contract does not create a debt 
tor the aggregate sum which may become due 
OYer the whole duration of the contract. 
In other words, such a contract does not 
contravene said section ot the Constitution, 
even though the aggregate installments ex­
ceed t1 ve per cent ot taxable property, un­
less one or mol"e of tne yeat-ly installments 
exceeds the yearly revenue. But each in­
stallment becomes a debt aa 1t tall& due 
and, 1t 1 t exceeds the revenue provided for 
the year in which it falls due, there is no 
way in which 1 t can be paid except by a levy 
under aaid Section 12." 

Under this doctrine., where the county collector might vacate his 
ott1ce or die, the bond premium would not be earned by the bonding 
company, and hence would not become a debt w1 thin the meaning of 
the Conatitution until it had actually been ~arned . Therefore, 
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the payment or the bond premium for the year 1961 would not 
violate the prohibition against l'1ndebtedneaa11 vittu.n the mean­
ing ot Section 26(a) of Article VI ot the Conat1tut1on of 
Missouri. 

It therefore appears that the Newton County Court d1d both 
approve and consent to the county collecto1~ • s bond, and conse­
quently the count.y is liable tor the payments of the annual 
installment$ ot the bond premium on the county collector's bond 
under Section 107 .070.. ~up:ra. 

Respecting your 1nqu1r,u concerning prior opinions of this 
office, we wish to advise you that the opinions dated June 20, 
1951 to HonoNble John K. Downs, and Janua17 12, 1948 to 
Honorable Ralph Baird, are w1 thdrawn. 

CONCLUSION 

It is the opinion of this department that Newton County is 
liable for the payment of the annual premiums on the surety bond 
ot the County Collector ot Newton County t or the r~maining two 
years or his t~rm. 

'1'he foregoing opinion, which I hereby approve~ was prepared 
by my Assistant, J. Gordon Siddens. 

.JOSs 1 

Yours very truly, 

iJ.iHOMAS f. llOLITOR 
Attorne.y General 


