LEWDNESS: An unmarried man and womar, who

COHABITATION: are living together and holding
CRIMINAL LAW: themselves out as husband and wife
EVIDENCE: can be prosecuted for open, gross

lewdness or lascivious behavior
under Section563.150,R3Mo 1959,only
if there were direct or circumstan-
tial evidence of sexual relations.

September 13,1961

FILED

Honorable Clarence H. Overbay, Jr.
Prosecuting Attorney

Dunklin County

Kennett, Missouri

Dear Mr. Overbay:

This is in reply to your opinion request of July 1,
1961, wherein you ul if Section 563.150, RSMo 1959, in-
cludes two unmarried persons who are 1li together and
holding themselves out as husband and wife but who have
not been seen by witnesses committing any wrongful act?

" ‘hction 563.150, RSMo 1959, states, in part, as fol-
ows

", « « and every person, married or
unmarried, who shall be ty of
open, gross lewdness or lascivious
behavior, or of any open and notorious
act of public indecency, frouly sean-
dalous, shall, on convigtion, be ad-
judged guilty of a misdemeanor.®

In Adams v. Commonwealth, 162 Ky. 76, 171 8. W. 1006,
the Kentucky Court of Appeals stated:

*In Roberson's Crimingl Law, vol.2,
f.#)O, it is said: "Open u& gross
ewdness, or whatever openly out-

"tl'.: decency and is injurious to
r: ¢ morals, is a mi anor and
dictable at common law. Thus the
14 together of a man and woman
unmarried, which is generally known
throughout the nei rhood, is
sufficient to constitute open and
notorious lewdness, without proving
it to have been in a street or under
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the immediate observation of strangers.' "

In State v. McGehee, 308 Mo. 560, 274 8. W. 70, the
Court in discussing Section 3513, RSMo 1919 (which was
identical to Section 563.150, RSMo 1959) stated:

*In order to be 1ty of the viola-
tion of Section 3515 zy rsons un-
married, they must be 1ty of living
together in open and notorious manner,
or be guilty of open, 88 lwedness.
The statute is vielated by any person
married or single where the immoral
act is open and notorious.”

In State v. Bess, 20 Mo. 420, John Bess and Poll
Bess (alias Polly Cox) were charged by indictment wi
living "in a state of gfcn and notorious adultery, and
did then and there lewdly and lasciviously abide and
cohabit with each other; and was then and there guilty of
open, gross lewdness and lascivious behavior, by then and
there publicly, lewdly and lasciviously abiding and co-
habiting with each other, contrary, . . ."

Although declaring the indictment insufficient in re-
gard to the charges of (1) living in a state of o and
notorious adultery, and (2) lcudfy and lnneivioua{;nabiding
and cohabiting with each other because the indictment did
not allege and charge that either defendant was married and
not to each other, the court stated:

"But there is a third clause of this
section, in which it is provided against
those persons, married or unmarried, who
shall bo'{uilt of open, gross lewdness
or lascivious behavior. . . « The indict-
ment, however, contains a third charge,
and it is stated correctly under the
statute. After setting forth the two
ehnrfo:. as noticed above, it proceeds
thus! 'And were then and there guilty
of open, gross lewdness and lascivious
behavior, by then and there publicly,
lewdly and lasciviously abi and
coha tinf with each other.' Here we
find an offense sufficiently charged
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gcribed under the st
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lewdness and lascivious behavior. The
manner in which the offense is rated
is by the defendants publicly, lewdly and
lasciviously cohabiting together.®

See, also, State v. Hopson, 76 Mo. App. 483; see, also
State v. Chandler, 33 S.W. 797, 132 Mo. 155. ¥ d

Thus, it is clear from the fer;foing authorities that
an unmarried man or woman, who are ving together and hold-
ing themselves out as husband and wife would be in violation
of the quoted portion of Section 563.150, RSMo 1959, only if
there were direct or circumstantial evidence of sexual rela-
tions. As stated in State v. Crowner, 56 Mo. 147, l.c.150:

*"The statute was intended to provide
against persons who in defiance of
morality and of the good or well-being
of society should openly live together;
i) LS | : - A71t8°) JAUVA LG, A i
ne face of gociety gs if the conjugal
relation exigted between them, theil
(llicit intercourge mugt be habitugl."

In State v. Pedigo, 176 8. W. 556, l.c. 558, the Gourt
used this language:

"Yet, what is meant by 1li and
cohn£1t£ng together neces ly im-
plies, and the iury mugt find, that
acts of sexual intercourse take place,
but no court would require the jury to
find that some person actually saw such
acts take place."

However, because of the peculiar nature of the crime,
it may be proven in its entirety by circumstantial evidence
rather than direct evidence.

-
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In State v. Stout, 198 8. W. 2d 364, defendants ap~
pealed a conviction of unlawfully, lewdly and lasciviously
abiding and cohabiting with each other, and then and there
habitually having sexual iantercourse with each other. Al-
though there was no direct testimony of sexual iantercourse
between the defendants, the testimony tended to show that
defendants during the time alleged in the information ate
their meals together; that Stout bought the groceries and
paid the rent; that they occupied the same bedroom and
were seen in bed together on numerous occasions,

The Springfield Court of Appeals, in holding that
the cvidongziua- sufficient to‘gustaii the conviction,
stated, 1. c. 367:

"The crime charged the informa-

tion in the case at is not es-

tablished by a single act or by the

conduct o7 a single day but by con-

tinuing acts and conduct over a peried

of time of more or less duration, Much

of the evidence ig circumstantial but

it proves circumstances from which

other circumstances are deductible

which tend to establish the guilt

of the defendants. This character

of evidence is admissible, and

especially so on the trial of an

offense as here charged, the proof

of which in the majority of cases,

the state must rely almost ex-

clusively, if not whelly, upon

circumgstantial evidence. More-

over, when a fact is to be estab-

lighed by circumstantial evidence,

all surrounding circumstances are

grop.{rt:hbe :ensidnrtg :;ith.

ury hey have any bearing on

the ultimate fact sought to be
3 not cesS;

establighed, It i neCe 'y
o _prove by direct evidence th
haree alleged in the ini Or
[t _may be done ent :

tial evidence
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CONCLUSION

It is, therefore, on the basis of the foregoing,
the conclusion of this office that an unmarried man
and woman, who are livin tofothor and holding them-
selves out as husband and wife can be prosecuted for
open, ss lewdness or lascivious behavior under Sec-
tion 563.150, RSMo 1959, only if there were direct or
circumstantial evidence of sexual relations.

The foregoing opinion, which I hereby afprov., was
prepared by my assistant, éoorgo W. Draper,IIl.

Very truly yours,

THOMAS ¥. EAGLETON
Attorney General

GWd lec



