OFFICERS: A person elected to fill an unexpired porti

CIRCUIT CLERKS: of the term of a circult clerk ig not pornIon

COMPENSATION: entitled to an increase in compensation

TERM OF OFFICE: pursuant to a statute enacted during the

CONSTITUTIONAL LAW: term of office but before his election
thereto, The increase does not become
effective until the expiration of such term.

May 26, 1961

Honorable Willlam W, Miifelt
Prosacuting Attorney
Jefferson County

Hillshoro, Mlissourl

Under date of April 28, 1961, you reguested an opinion
as follows: ,

"The Circult Clerk of this County died shorbly
after taking office in Januayy, 1959, D. J.
Mahn was appointed Clrecult Clerk following the
death of Mr. Areh Vreeland. In the past election
in 1960, Mr. J. Bryan Jones was elested bo fllil

‘the unexpired term of Mr, Avch Vreeland.
"Alse in 1960 we beceme a second class counby.

"The question now involved is this, is Ne, J.
Bryan Jonmes a held over officer within bthe
meaning of the statute which would prehibit -
nim from being entitled to the increase under
Section 583,315 aa amended by the Session Laws
of 1959, Senate Bill No. 196 Sectlen 1.

"HWe would a‘;zpmczam;_an,ﬁaﬁy peply so thaet his
salary might be straighened out with the least
personal inconvenience o himself and the
County Court.” R

Bection 13, Article VIL ‘of the Constitution of Missourl
provides as followst : _.




Honovrable Willlam W, Milfelt

"The compensatlion of state, county and
municipal officers shall not be increased
during the térm of office; nor shall the
term of any officer be exbended."

This section clearly and unambiguously prohibits any increase
in the compensation of an officer "during the term of office.”

' In.Smith v. Pettls County, 345 Mo. 835, 136 8W 24 Eﬁ? it 1s
held; "TA term of office’ uniformly designates a fixed and
definite period of time," Section #83.015, REMo 1959, fixes
the tersm of office of elrcult clerks at four years, comméncing
on the first Monday in January next ensuing their election. Thus,
by statube the term of office of circult clerk ig the fixed and
definite period of foupr years,

Seotion 483.020, RSNo 1959, rsviées that when any vacancy
shall oceur in bthe office of any clerk so elected, the Governor
shall £111 such vecaney by appointing some elipible person who
shall serve until next ganeral election "at which time a clerk
shall be chosen for the remainder of the term.” This statute
eleariy;inéicateu that the L1engbh of the term is unaffected by
the wvseanocy, and that in the event of such vacaney, the succeésor
is chosen for the same berm but enly for the unexpireﬁ.partian

rtharesf.

In addition to the foregoing special statute spplicable to
clerks alone, bhere ie s somewhat simllar general statute which
pertainz to filling vacancies in any state or county office with
cexrtain exceptions not here relevant, namely Section 105,030, RSMo
1989, This sbatute also provides for an interim appointment by
the Governor followed by the election of a person "4o £111 the
unaxpirad g@r@i@n @f tbﬁ t&rm‘ . ;

~In Thornheryy v, 6i#§,¢f Gag %ell, gT& B 3#?, the e@urt had
fer—aﬂnstrnstian i statute providing that an officerls salery shall
not be éhanged wring the time for which he was elected or :
axmﬂinmﬁ. " A giby marshal who had been elected to the office
&d and the question presented was whether or not his
anceeaaaw was affected by an ¢rdinance passed prior to the
- resignation but after the tern aammenned, which decreased the
amgunt of a@mpenaa%ian,p&yable. The court heid that such change
could not become operative "unbil the term of office fixed by
~ #batute has empired, whether the person cceupying the office
at the beginning of the fixed term eantinues in offiee or not."
The court held as follows: : _

"Bub the term is fix&é an& the statuﬁe o
prehibiting & change 1a eempansatien 15

“l




Honorable ¥William W. Milfelt

not, in our opinion, pérsenal to the
then oceupant of the ofifice, bubt applies
to any subseguent hold@r of the affice
during the same term."

We believe that the eenstitu$1enal provision quoted above is
even more explleit than was the statute eanstfueé 1n the Thornberry
case,

In State ex rel Bumons v. Farmer, 271 Mo, 306, 196 S.W. 11086,
the court construed the provision of the 1875 Constitution pro-
hibiting inereases in compensabicn of an officer during "his”
teym of office as referring to the Perm fixed by statube and not
to the individual who happened %o be bthe incumbent, That case
invelved an officer whe had been raelecteé to a 5acend term. The
court ruled as Iollows: :

"#® ¥ #Egch offielal term atanés by itﬁelf, The
constitutional provision forbidding an increase
or deerease of compensatlon during a berm of
office has preference to the period fixed as a .
term by statube only; and in no wise vefers to the
individual who may ineidﬁntally h&pp&n tﬂ be- the
_1ncumwent far more than one &arm._~ *

It is significant that the ghrasealggy of ﬁha @an&titutianal
provisien has been changed. Secbien 8, Ariticls XIV of the Conabi-
tution af 1875 prohibited any increasy: in coupensation of an officer
during “his" term of offlce. The 1945 constitution prohibite the
lnecrease during “"the” term of office. It would gppear that the
intent of this change was to avold sny poesibllity tha$ cur courts
(a8 bave the courts of some states) mlght construe the constitutional
provision as applying to the person Filling the office rather than
%o the tevm of office, irrvespective of hnw many garaans might h@iﬁ
sueh of fice daring tha fixeé temm; :

The te@m of affiae @f ‘the. eirﬂuit Glaxk ia fixad by ﬁﬁaﬁaﬁa
at four years, In our opinion, np law providing for an inerveane
in compensation, effective after the commencement of -said tevm,
may validly apply to any” incnmbamx wha belds sueh effice éuring
any perti@n of suah termu . :

It is the apin&an of thia éffieﬁ tﬁazrthe 1nﬁrﬁase In
conpensation provided for by Section 483,315, RSMo 1939, does
not become effertive until the &x§$ratian of the @arm of office

_asq;fff
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to which the criginal ineumbent .was elected; and that a person
elected to £111 the unexplred portion of such term is not _
entitled o any inecrease in compensation pursuant to a statute
enacted during the term of office bub before his electiom
thereto,

__The foregeing opinlon, which I hereby approve, was prepared
by my assistant, Joseph Nessenfeld,

Yours very truly,

THOWAS ¥, TAGLETON
Attormey Genersal
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