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CITY MANAGER FORM OF GOVERNMENT: has authority to create an

CITY MANAGER:
CITY COUNCIL:

Honorable Heyman @&. Kidd

airport board to maintain
and operate a municipal airport,

November 6, 1961

3tate Representative
Randolph County
Jacksonville, Misgaouri

Dear Mr. Kidd:

This will acknowledge your request for an opinion upon

the following question:

L

"Does a city council, of a city of the
third class with city manager form of
government, have the authority to create
an airport board to operate a municipal
airporte” . .

Section 305.170, RSMo 1959, provides in part, as follows:

"The local legislative body of any city

¢« ¢ ¢« 18 hereby suthoriged to acquire,

by purchase or gift, establish, construct,
owny control, lease,; eqgulp, improve, main-
tain, operate and regulate , . . alrports
or landing fields for the use of airplanes
and other aireraft . « "

Seetion 305.210, RSMo 1959, provides in part:

"The local legislative body of a city . . .
which has established an alrport or a land-
ing fleld and acquired, leased; or set

apart real property for such purpose may
construct, . . . maintain, and operate the
same, or may vest Jurlisdiction for the con-
struetion; improvement; equipment,; mainte=
nanoe, and operation thereof, in any sultable
officer, board or body of such city, . . .




or may by franchise or contract authorize
others, in whole or in part, to construet,
equip, maintain, and-operate the game , , .
The local legislative body of a city . . .
may adopt regulations and establish fees
or charges for the use of suech airport or
landing field."

Section 305.220, R8Mo 1959, provides that the local authori-
ties of the city to which the foregoing sections are applicable,
having power to appropriate money therein, may annually appro-
iriate a sum suffielent to earry out the provisions of sald sec-

ions . .

The foregoing statute enacted in 1929, applicable gener-
ally to all cities, contains no exceptions in its grant of :
express suthority to the legislative body of a city which has
established an alrport to vest Jurisdiction for the operation
and maintenance thereof in any sultable officer, board or body
of such eity. The discretion to determine which officer, board
or body is sultable 1s left to the local legislative body.
Hence, if such body determined that an alrport board was sultable
for the purpose, the provisions of Section 305.210 would author-
ize the local legislative body of any clty to create such s board
and confer Jurisdietion upon it over the maintenance and operation
of the airport. An opinion of this office, dated January 29, 1946,
to Mr. Hugh Denney, Director of the Department of Resources and
Development, so held,

The specific question here presented ls whether the fact
that a e¢ity of the third class has a oity manager form of govern~
ment operates to foreclose the power of the leglslative body to
create such an airport board and to vest Jurisdiection in said
board for the purpose of maintalning and operating the airport,
A careful study of the statutes applicable to cities of the
third class generally as well as those appllicable specially to
clties of the third class having a eity manager form of govern-
ment faills to disclose any legislative intentlon to exclude
cities of the third class with eity manager form of govermment
from the general provislons of Section 305.210 applicable to all
other cities. ’ :

Sections 78.430 to 78,640, RSMo 1959, enacted in 1921, con-
tain the provisions specially applicable to the city manager
form of government of citles of the third class, Section 78.440
provides in part, "All laws governing any city under its former
organlzation and not ineconsistent with the provisions of
Sections 78.430 and 78,460 shall apply to and govern suech city
after it adopta" the ¢city manager form of government,

Section T8.460 provides for a council consisting of five
members. Sald section provides in part as followst
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“The terms of.ﬂfrice of the mayor and

Mine » ele or appaintive,
in force in auch eity exnept as herein
provided shall cease and determine as
socn as the council shall by resolution
declare; provided, however, the counocil
mey continue the éoard of publie works,
and the library, hospital and park boards
for such time or times after organizing
under sections 78.430 to TB.640, as the
1ntereatn of the eity in its Judgment may
requine.

You have informed us that it is the above~quoted provisions
whiech are relied on by thoase who belleve that citles of the
third class with gity manager form of &evernment may not create
en airport board, the eontentvion beling ; cities have
no avthority or power to create any heards other than those
specifically mentioned in Section 78.460, We do not believe
thab the gtatute 1is Bubjeat to such gongtruction, In our view,
the ceaae and determine® reference to "all boards and commis-
sions" pertains to the terms of office of those in offlce when
the new form of government became effective, and not to the
boards themselves., Such language is not apt if the intent were
to prohibit the creation of new boards and commissions.

It is to be noted that the provision for "continuing" the
board of public works and the library, hospital and park boards
is permissive and not phrased Iin suech 8 manner as to exclude the
creation of any other board or commigssion than those apecifically
enumerated, It is further to be noted that the reference to such
bearﬂs vhich are specifically enumerated gtates that the council
may “eontinue" such boards, language which would imply the con=-
tinuance of an exisbting board rather than the creation of a new
one of such kind., The obvious intent of this statute was to per~
mit the new council to continue both the existence and terms of
membership of existing boards of public works, and of library,
hospital and park boards, rather than to preclude the ereation
of such board or commliasion as the council thereafter might deen
necessary or desirable as belng in the intereat of the city.

Paragraph 2 of Section 78.570, REMO 1959, makes it the duty
of the council to pass all ordinanees “"conducive to the welfare
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of the city", and expressly authorizes the councll to provide
for all offices and positions in additian to those therein
specified "which may become necessa
on of the work of the oity." Thus, » D1k ;
The discrebvion offthe couneil to determine What offices and
positions shall be cereated for. the proper carrying on of the
work of the city.

Section TB.570, RSMo 1959, provides in paragraph 1 that:

"Except as herein otherwise provided the
council of any clty argﬁgizing under
sections T8.430 to 78, shall have
all of the powers now or . lerearter given
%o the council or to the mayo :

Jointly, under the law by whieh such ecity
adopting sald sectlons was governed under

its former organization; and shall have

such power over and control ar the administra-
tion of the eity government as is provided in
said sections,"

Chapter 77, which relates to eities of the third class
generally, contains no legislative expression which would ex~
clude the applicability of the gene airport law to such
citlies, and therefore 8ection 305.210 sivas to the councils of
such cities the power to create an airport board,

We find no provision in any statute which would bar the
council of a c¢ity of the third class having the city manager
form of government from creating a new board of any kind which
1t deems necessary or sultable, On the contrary, the councll
is expressly granted power to create all offilces, which would
include any board or commission, it deems desirable or necessary
for the proper carrying on of the work of the city. Absent an
express prohibition against the ereation of an airport board by
the council of such a city, it is our view, therefore, that Sec-
tion 305.210 is applicable, and that under the provisions thereof
the council of a city of the third class with eitgo anager form
of government is authorized to create an alrport board having
Jurisdiction over the operation and maintenance of the munleipal
airport.,

Gonclusian

It 1s the opinion of this office that the ocity oauncil of
a city of the third class with city manager form of government
has authority to oreate an airport board to maintain and operate
a municipal airport,

The foregoing opinion, which I hereby approve, was prepared
by my asslstant; Joseph Nessenfeld,
- Yours very truly,

Atterney Generél
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