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The county court is not authorized to pay <:_. 1 

-.. , the sheriff 1 s and deputies 1 travel ~ · _ 
allowances by giving them the equi~lent .· .. 
of $75.00 per month in gasoline instead . · 

._of paying such allowances by the means · 
·directed by Sections 57.430 and 57.440, 

RSMo 1959., 

October 

': _ _- .. ·· .. 

,. ' (. ·,. . ' .: 

·-. ,._ .. ·, ,. 

;: -:-~ -_ ~ ~::-:·' . 

;_ .i.~--:-. . - ~ :·~--'}I~-~<;!._~·::~·;_~ __ :~:_.:·_;-· :~,_, ~-- - ·~ -:·~~--:~/--\ _:;·. 
. >; J)ear Mr. .Jenldrisl _ - , 

; .. -' ···~XT:rf;;:if;:tJ.%·:_-~·~.;~£~~~-wu~;:iiet.ier ·er aep.tenmer a. 1961, 
-·· ·- · · -;on: the following matt~.;rt · 

. . >---~_:' -.- ~--

'•!the. (:cmntr Court_ bUff$ resUl.ar grad~ -~tor · .- · .. , __ 
.. veh.1cle gaeol1ne 1n bulk tor Utl$ in COunty _ 

owned motor vtlliicles.- th:t• ruel j_lJ stored 
and d.istr11;luted at the County Highway Shed. -

. ~:. 

. . . 

-·~· 

"i'he' County Cou~f; p~s~s to &!low the Sheriff ·- • · 
of this Count~~~ plus twG Deputies, to use :. _ .. _ . ,. 

-. gaso-line out {)f the J1ounty pump#' and 1n retl.lm •· :";> . :~: ,~:::<·- · 

-... :m!~i:~~~~F~~l~~t ~ •..• ~'-e···_•~ ..... :_-. __ ~.-~_:_i_._:~-4_-_,_:_~_··--~-~--_-_;_._~_._,_•_·~~------'_·.·_._··_·_~---c·:;_~-:{.~·:t·· ~;,1t\'-:;·:.,H~t:··. __ < 

• 

· .;i~ fJ'p~p~.kt 'the.~·- per ~i:ti~n ~r:~cle re~~l;:~t!L?' ,·ft 
rtll be maintaine<i. and tlutt the Sheriff and Deputies·~:;;> · : 
will use the equivalent of the $75•00 at the price .· .. 
per gallon the 9¢Wlty pay-s tor the -gasoline. ·-1h1s . '.: · ·~ 
procedure will .Q.llow ·the ~heri.tf and .Deputies to - · -
obtain· almost l/l more gasolllle fo~ the stipulated · · 
$75.00 per month{·. ihe Sh,,pirr and. ~puties own -._ 
their vehicles.. · •\:;;·.· .·· -:~'1-·_ . 

,·,-

"We luive an opinion from the Internal Revenue 
service to th.e etreot_ tba t so· long as th¢ Sheriff and 
his Deputies do not· purchase the gas direct· tram ··:' ~; 

~ .. . . . 

. -·· .. · 

. ·' ~ 

'.- ._, 

.. '., __ •:-
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Honorable Daroid w. Jenkins 

the manufacturer or produeet>, and so long ae . ! 
tha g~s is used solely for the perfor.tnance of 
official duties, excise tax would not be 
Applied on the purchase by the County OQurt. 

~ .· . .. 

"Does the proposed prQcedure excaet:i the authOI'i ty ·• 
ot the County Court, an,d what state tax~a- .it .. . . ·' 
any" ·will the Oourity Court be required. to pay .. :. · 
on such gasoline as will be UBed by th& Sner1ft · . · . 

< ;, and his Deputies?" · ... . . 

. ;·_·>~se~tiofis 57 ~.43o 'and s+.44o, ·RSMo 1959~ d.1x-ect the .methOd 'by 
. which a thil*d ·class county ehe:r-ift.and his d~put1es:.shall be ::: 
paid their _traY~l1ng expenses. · · · ··· .. ':';·::.,~,c~"-- -~ .. · 

.-:,~·- J· .·.·- . -= .. -> ... ·.\::\·~·~·~~.-·~~;-:.; . ' .. 
· · ... : __ :.~ction 57 • .430 reads as £ollowst · .. 

~ .. '· a::' 
. ·.! 

"I~--~dctltion to thE: -~acy provided in 
sections 57.390 and 57 .400; the county , . 

. oour.t ··shall allow the sheriff a and their 
deputies, pa,able ·at the end of each month · 
out or the county.·treasti!"J;. actual and · 
neeessaey' e~ensee for each mile traveled 
in·serving -warrants or any"other· criminal-
process. not to exceed seven cents per . 

· .. tnile,. · li¢d actual expenses· not to ·exceed: · < :. · 

aeven 'cents per ttdle. for each nnle traveled; 
the .tnaxinlum. amount allowable to be seventy .... 
five dollars during ant one calendar month · 

. in .the pel,i'onnance of their oft1cial d.uties ·· · 
• in connection with the 1nvest1gat1c:m <>f ·. , 
: pereons accused of or: oonrteted ot a. · · ... 

·. ·· · .· .criniinal o.t~ense~ · ·When mileage i.s allowed; 
· . ·it shall be computed :rrotl'l the place where · 

. oout't 1a usually held,. . and when eourt is . 
usually held at one ox- rnore.plaoea; aueh 
mileage shall be computed from the place 
from which the sheriff or deputy aherii'f. 
travels in. performing any service'' ·· ·14hen .. 

·two or more persons who are summoneQ., · stib• · 
poenaed~ or served with .any procesa1 writ; 
or not1ee1 in the same action# 11 ve 1n 
the same general direction; mileage · 

·.,·.·' 

shall be allowed only for sumntoning1 . , , 
subpoenaing or serving of the most remote. ··· 

- '. ..· . .. ' 

"At the end ot each month; the sheriff and 
each deputy shall fil~ with the county court 
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.. 
1Ionor8:6ie Dar0ld · W ~ Jenkins 

an accurate and itemized statement~· ·in· 
writing. Showing 'in detail ttre n:dles traveled 
by such otf'1~er1 the date 0-f each trip,. the 
nature. ot the business engaged 1n <l~ing each 
trip~ , and the places. to and :from. which he has 
traveled. ·· $uch statement shall be signed by 
t}?.e officer: making claim tor reiintntrsement, 
verified;.. by his af'f.i~vitl . and :filed b1 him · · ·. 

· w1 th the. eounty· court~· ·Whenever c1ailn tor• . 
.. _ t-eimbursement is made by·a· deputy1 ltl.s state-.;;-. ·1 

·•· 

. -ment shall also be approved 1n writing by: the 
sherifr. . ~e county e()urt shall .. examirte every 
claim filed·· tor reimbursement 1 ·and if' round 
correct. the county shall pay to the officer­
entitled thereto# the·amount found due ae 
mileage." · - . . . . . 

- . 

Section 57.440 ~ads as follows: 

"oia1ms .. tor. reimbursement for . travel ehall 
be aubmitted to the county court tnQnthly 
and pa1d at the end of the .month by wa.rrant 
drawn on the county treaeury by_ the cot.mty " . . . . . . court. · · _ . _ .·. . 

._•) ·• t_ ,...4 ... 

-· .. · 

A reading or the two· above .. cited statutes reveals that there 
:1s no speeifi.c authorization to reimburse the aheri:ff and deputies 
for their automobile expenses 1n the manner which your letter-.. 
proposes; that is,. for the count7 court to allow the sherllf and 
each deputy $75~00 wortn of thQ. e()unty'IJ gasoline. . ..... · .. . ' . ·- : __ -_. -· . ,.,-.-'· ,. . - - .·. ,:_-.. 

- . -.. - . The qus~'tion thS.t )'"Ou presEmt is not unlike the one decided 
in Maxwell v. Andrew County,- 347 Mo. 156~ 146 s.\'1_. ad 621. · -~e.-.. · 
court stated, a.t l~_c. 625c -· .· · -. · - -\:~ 

"It is well 'establishe·d iaw -that th(t ·•·· 
right or a public officer to be compensated 
by salary or fees for the performance of 
duties imposed on him by law dOes not rest 
upon· any theory of contract, ekpress or 
implied, but i:s purely a creature of 
the statute.- · · · 

* . .. . • • * 
-

"The statutes regulating. the compensation 
of sheriffs expressly provide ror the 
payment of mileage in certain casee. For 
example. such provision is made when the 
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tri Mo~~a:r County ·~,-n.tia~~~-:;44. Mo~. 795.; 129 s~\1. ~d B-sr~ 
.the court, 1n eon.st:ru.1ng'~ autnonty of a. o,ounty eourt ~ pa.7 
a county pf:f;tcer 1n a manner incon&U&~entldtn the applleabl.a ... 
statutes, dec2.a~d .(l..a._ SQo):·· · .·. ·" ' .. . : ·. .. · 

~·,, -, ,;;~ ~-~&' ~~Eiral ~e is tna~ ~e re~di~ion or. · -.-- "=·-----
::. a~rvieea by a. public ott1cer is «eemed to ... 
·be gratuitous, unless a. compensation there-, -

. , .. _for !s prortd.ed. by statute.. If the statute 
.. ~provides compensation ~a partieuJ.ar mo<ie 
· · pr, manner t. then tpe _ off'tyer Is q'Cijifinid ti : · 
. that manner and is gnt1 ed to no other or 
. -further eompensation or. to anz different 

- mgde.o:f sepur-PY5 same., · Su.oh statutes, too 
- tnust b~ stri.etlf construed as against the 

. •. officer • * it-* ·(&q,hasis supplied) 
.. I·, 

On'. the baa1s or £h; fofego1ng,. it appears that the author! t;r 
or the county colU"t .to allow and the auth<:>rity or t.r~ sl:ler1:tf and 
deputies to receive t~"avel allowancetJ' i.B confined to that methOd 
set out in sections. 57.430 and 57.440.; which is by warxiants .-. · 

. draW· upon the county treasury_ by the county court af'ter, verified 
statements of .tra.vel and expenses have lleen submitted bf' tl}e 
sheriff and deputies. and appro:vGd by the county court .•. · - >_ 

Pa.rentheticall.y. 1t may bJ''noted ~hat ~o.ti~ S7 ;430 ''i~~s 
the county court the a.uthor1ty to 'pay the ac.tua.l and neeess~ 
travel allowances not to exceed seven cents per mile, With the .. 
max1.D'nlm allowable to be -Seventy ... Fi ve Dollars per month. However, 
thie statute dGas not gi. ve the court the a.utbori ty to pay the . 
maximum rate or sev$n eents pe~ tn1le unless such tna.X1mtUn shall' 
actually have been inourtaed; no:r ;does the statute give· the 
court the authority to pay the~ total of Seventy-Five 
Dollars per month unless the sheriff or deputy claiming 'that 
maximum baa trave~ed the requi.;red number of miles computed at 
his actual· expenses per mile, not to exceed seven cents per · 
Jnile, while carrying out tbe dv.tie~ ,apecitied. by Seat1on· 57 .430• 
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Honorabl~ Darold W11 Jenkins 
... ;,: .. ~· .. _·._<i'.:··::i.t..~.:· :-/~~-~~ ... 1~ ·_· ... ~. ···~·~.:.··.,,·. 

Since the proposed plan to pay the sheriff's and deputiesi 
travel allol'tances·inaou.nty gasoline ·1nsteadof·by the JDethod . 
prescribed b;r law it:J beyond· the; scope or authority:or the county 
court, your .in(J,uiry concerni:ng·:the -.taxes on the gasoline need 
not be answered. ~ "- .. ·· · ·· .· :'· --, ... _: ··' · ; · ': · · · 

~ :, -. ' ~ · .. '· . . • . . . . : : \ '. : .. : _· .' ~ ! : • ··.: -l. .· .-.. ~::_; _;. • • 

··._·:·. ·: : .. _.:.;.:.OQNCLUS!O:R · .· · .. -.~_: . :,_.: 
·::~ .:·;:._~.: •. ,;:.~· ... · .. ·.·i_:_·._:~,_ .. :.·:~i :>·..:_'.··,, ·.·. ',\ i. 

• ....... . ,•.,:, L' .. ,'/ 

It 1s the ·opinion·: of 'this· department that the coll.nty co~t 
is not authorized to pay the sheriff' 's and d~uties• travel .. · 
allowances by giving· them ·the equivalent >of $75·.00-pe:r!·month ,, > ·' 

" . . .. - ' . - ·' . . . -~-

· in gasoline instead of· paying· such allowances by the means ;: .. ·. · .: 
. directed -bY ~ec~ions 57.430 az:td. 57.440, ·RSMo ·1959•·: ·_:! · · ·, .. : ...... : 

. The foregoing opinion, . which I hereby approve, . was prepared 
by my assistant, Gilbert D~ Stephe~son.:: · ,. ·' .. · , · .. · .· 

: • : .:· . ' ~ : i . : .. ; .~ '::; ' ' . . . -~ 

QDSuns 

.. ... 

Very truly yours~· i 

. ' : . , . ~- . ·, . ' 

if'.tioMAs F. EAdLETON. 
Attomey_General 
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