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Apr i l 21, 19ol 

Honorable Harold s. Hutchison 
Prosecuting Attorney 
Maries County 
Vienna , Missouri 

Dear Mr . Hutchison: 

We have your l etter of r ecent date which reads as follows: 

'I he Pre aiding Judge or •!arieG Cv liDty is employ
ed otx days a week in d town ~bout twent~ miles 
fron1 Vienna. I underntand he get off work around 
3 p . m. The other two JudgeB have been holding 
Court and t he Pre :u.din& Judge h~s been coming by 
arter one or both the Judges have gone home . 

'My questions are these: Can t he Presiding Judge 
demand that the Count:\ Clerk shol'7 i n t he Court 
Minutes that he was present on t hat day of Court? 

'Can the Presiding Judge demand t hat a warrant be 
issued by t he Clerk f or his attendunce in Court 
under the above oircumstanceb? '' 

Jection 7# Article VI , Constitution of Missouri, 1945 provides 
in pa~t that In each county not forming and ado9ting its own charter 
or adopting an alterna t ive form of county government , there shall be 
elected a county court of three m_mbers which shall manlge all county 
bueiness as P-rescribed by l aw# and keep a n accurate record of its 
proceedings . ' (Emphasis Supplied) . Section 51.126., RSttfo 1959 , re 
quires that the clerk of the county court Bhdll keep an accurate 
record of the orders# rules., and proceedings of the county court. " 
(Emphasis supplied) . Thus it would appear t hat the principal cri 
terion against which record entries are to be measured i s accuracy . 

Because of the ministe rial nature of t he office of clerk as 
well as the greater dignity of constitutional over statutory pro
visions~ the responsibility for reducing the pro~eedings to an accu
rate account would devolve primarily upon the court; and the functions 
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of the clerk in this respect would necessar ily be performed subject 
to the direction and control of the court . It has been held that 
"The office of the clerk of the County Court is essentially minis
terial in its character. So far as the entry of the orders of the 
court are concerned, or the performance of any other act or thing 
which may be legally and properly required of him by the court, he 
is without discretion; he has no power to judge of the matter to be 
done and must obey the mandates of the tribunal whose officer and 
servant he is. " State ex rel . Attorney General v. Bowen, (1867) 41 
Mo. 217,219. 

But just as the clerk ~~Y not sit in judgment or whether a pro
perly directed entry is "accurate" it is equally apparent that the 
clerk ha.s no authority to make an entry when it is not directed by 
the court, either by expressed or implied order . 

In this connection, it has been made clear that county court 
judges, acting alone or together, act in their individual capacities 
when the court is not in session. In Carter v. Reynolds County, (Mo. 
Sup. 1926 ) 288 SW 48, the plaintiff attempted unsuccessfully to re
cover five hundred dollars as payment for driving piling in the Black 
River to keep it from changing course. The court had made an order 
offering this amount to anyone who would accomplish the work . After 
the order was promulgated, one of the j udges wrote to the plaintiff 
and instructed hi m to perform the job . Holding that this letter was 
not a record of the county court and that the court's order was too 
vague to be made the basis of an enforceable contract, our Supreme 
Court ruled that the Judge's membership on the county court did not , 
of itself, "constitute him ' an agent authorized by law' to make con
tracts for the county. If all three of the judges of the county 
court had separately agreed with plaintiff that the county would pay 
him $500. 00 for driving piling in Black River, the county would not 
be bound. They could act for and obligate the county only when sitting 
as the county court; ., 1. c . 50. 

The Kansas City Court of Appeals took the same position thirty 
years later in State ex rel. Walt on v. Miller, {Mo . App . 1956) 297 SW 
2d 611, wherein Walton sought a writ of mandamus to compel the pre 
siding Judge of a county court to sign a warrant to pay Walton for 
certain work allegedly performed in compliance with a contract between 
Walton and the County . There was no written contract in the case, but 
the facts established that Walton had agreed to do the work in response 
to a request made by the two associate j udges during a conversation 
with them in the court house. They not only authorized the work but 
set his compensation at $500 . 00 . 

On the issue of whether two associate judges could act as the 
county court under these circumstances, the Kansas City Court of Appeals 
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said, l.c. 614, 615, ' * * *they were acting in their individual ca
pacity and they were not, under such circumstances, the authorized 
agents of the county respecting the transaction. •A county court 
performs its functions as a constituted body . Its three members 
acting individually have no power to obligate the county . '' (Citing 
Missouri Kansas Chemical Co. v. Christian County, 180 SW 2d 735, 736) . 

In the Missouri-Kansas Chemical Co. case, the Supreme Court held 
that the plaintiff could not recover against the county where the 
cause of action arose from contracts ~ade by the court house janitor 
and the presiding judge of the county court . With regard to the 
judge's authority to enter into a contract by which the county would 
be bound, the Court held, l . c . 736, He likewise was not the agent of 
the county, nor did he have authority in his individual capacity as 
presiding judge to make a contract on behalf of the county court. 11 

Thus it ia firmly established that the county court must act as 
a body legally assembled, and that the acts of the members in their 
private capaclties are not acts of the court . The only exception to 
this rule revealed by our research is that set out by Section 49.070, 
RSMo 1959, which permits a single member of the court to "adjourn 
from day to day, and require the attendance of those absent; * * *a 

Therefore, it could certainly be argued that when the presiding 
judge of Maries County appears after the court has adjourned for the 
day, he is acting in his individual capacity as to the clerk and may 
not properly compel the entry of any matter into the minutes of the 
court . This would be true even if one or both of the other judges 
were physically present in the court house, because they too would be 
in their individual c.4pac1ties subsequent to adjournment. 

In response to the second portion of your question, let it be 
said that a presiding judge acting alone can never order the issuance 
of a warrant . aecticn 5l.:t.50, RSMo 1959, directs the clerk '' To issue 
warrants on the treasury for all moneys ordered to be paid by the 
court , • • * ' (Emphasis supplied) . As indicated above, the only in
terpretation that may be placed on the word court' is a majority of 
the court legally convened. Therefore, an order from the court, as 
opposed to that of an individual member, is required prior to the 
issuance of a warrant . 

Implicit in the second part of your inquiry is the more funda
mental question whether the presiding judge is entitled to compensation 
for days when he arrives after adjournment of the county court . For 
that reason, we have attached herewith an earlier opinion of this 
office which we believe to be dispositive of that issue. In that 
opinion, prepared at the request of Elton A. Skinner and forwarded 
under date of November 27, 1951, one of the conclusions was that 
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a county j udge in a county of the third class must actually be present 
and attend court to be compensated therefor . !I The statute upon which 
that conclusion waa based 1e essentiall y the same as Section 49 . 120, 
RSMo 1959, which governs the compensation of judges of county courts 
of class four counties . 

CONCLUSION ------
It is the opinion of this office that , under the circumstances 

outlined 1n your letter, the presiding Judge is without authority to 
order an entry in the record of the county court reflecting his pre
sence during the previously adJourned session of court . 

We are also of the opinion that a presiding j udge, acting alone, 
may not properly order the issuance of a warrant by the county clerk. 

The foregoing opinion, which I hareby approve, was prepared by 
my assistant, Albert J. Stephan, Jr . 

AJS:cr 
Enc . 

Very truly yours, 

'i'HOMAS F. EAGLETON 
Attorney General 


