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ta tn~ of the census . Secret ~y 
of state must make the necc~~~~y 
certification forth~.;ithJ and uoon 
receipt of such certi~ica~ion,· 
when rcdistrictin~ ~s required, 
the county cour~s and board of 
election commis~i~~ers in the Clty 
of St . Louis r ~~ ef~ect ~uch 

redistricting ~ri thin 60 days if' poss.i.ble by act.:.n6 ,.,.!. tn exped:.. tion 
a.11d due diligence . Sta~utory requirement that l'edistr::.ct:.ng oc 
completed ~·ti thin 60 days is directory~ and a redistr!.cting thereafter 
completed i·muld be va:id . In St. Louis County, county council pcrformo 
the function of a county court in redi.J tric ting the co,.mty . 

Honorable Patrick J . Hickey 
Capitol Du1ld1ng 

Ap.c·il ~-' 1961 

M1osouri HouGe of Representatives 
Jefferoon C1ty, M1asour1 

Dear Mr • Hickey : 

We have your request for an opinion a.:s fo l lOi116: 

I 

( \ ED 

0 
"Whether, under Section 22 . 050 R.S. Mo . l959, 
the count7 court or election comm1aoio~r3 
shall have 60 d~:s to reapportion the repre­
sentative districts, from the date of ' being 
officially so informed by the Secretary of 
State; • or whether the reapport1ol'UDOnt shall be 
made 60 days from the effective date of the 
decennial cenau.s., July 1, 1961, ao per 
Section 1 . 100 R.S.Mo . , 19~9 . " 

Section 2 of Article I I I, Constitution of f.J1saour1 1945 
provides ror the appor tionment of mombera of the house of 
representatives and the manner in which such apportionment 
shall be effected . Said aect1on prov1deo in part a~ f ollows 
(emphaoi oupplied): 

"•••*On the talt ing ot eaoh decennial cena ~:us 
of the United States, the Secretary of State 
shall forthwith certify to the county courts, 
and to the body authorized to establish election 
precincts 1n the City of St. LoU1ll, tb number 
or representatives to be elected in th3 respective 
counties . u 

Soot1on 3 of Article III pr ovides as follo~s (emphasts 
supplied): 
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uRepresentative districts in larger eounties . -­
When any county is entitled to more than one 
repr esentative, the county court, and in the 
City of St. Louis the body authorized to 
establish election precincts, shall divide the 
county into d1.striets of contiguous territory 
as compact and nearly equal in population as 
may be, 1n each of w~ich one representative 
shall be elected • • , 

In the City o£ St. Loui s, the board ot election commissioners 
is the body authorized to establish election precincts . Secti on 
118 . 150 RSMo 1959. 

Section 10 of Article III provides as follows: 

"Basis or apportionment-·-alterat1on of districts . 
--- The last decennial census of the United States 
snall be used in apporti oning representatives and 
determ1nir'l8 the population ot senatorial and repre­
sentative districts . Suc.h districts may be altered 
fl'om time to time as public convenience may require. 11 

Together, the foregoing provisions of the constitution 
clearly express the intent that wben the decennial eensu.s or the 
United States has been tak~n, the process ot making the necessary 
redistricting shall 1mmediately commence . Section 2 states that 
"on the taking of the decennial census 11 the SeoretlU'y of State 
shall 11 forthl'i'i th" cer tify to the county co\Wts and to the body 
a~thorized to establish election preci ncts in the City of St . 
Loui s the nUJ11ber of representatives to be elected 1n the re­
spective counties. The word 11forthw1th" is not susceptible ot 
any precise definition. Webster1 s New International D1ct1onal'y 
(2nd Ed. ), detirres the \'lord as follows: 

"Illlmedi ately; without delay; hence, within a 
reasonable time; promptly and wi tb reasonable 
dispatch. 11 

The rule treq~ently appl ied ia stated 1n In re Costello ' s Estate, 
92 s.w. 2d 723 l . e. 725: 110enerally ' forthwith ' means within a 
reasonable time l.ln(ler the c1reumstances • .u In the context of the 
cited eonatitutioriEil provisions, "torth\i'ith" undoubtedly me·ans 
there be no delay in proceeding as axpeditiousl.Y as reasonably 
possible after receipt ot the neceseary 1nto~t1on. 

That the eensus has been "taken u adm1 ts ot no reasonable 
doubt whateve~. section 141 (a} of Title 13 USCA provides that 
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the Secretary of Commerce ehall , in the year 1960 ' take ' a 
census of population as of the f irst day of April . Section 
141 {b) provides that the tabulation of total population by 
states as required for the apportionment of Representatives 
in Congreoa shall be completed uithin eight months. Section 
2 of Title II USCA requires the President to transmit to 
Congress within one week af'ter the f irst day of the regula r 
session a f;tatement showing the number of persons in each 
state and the number of Repreoentatives to \'thich each state 
is entitled, and makes it the duty of the clerk of the House 
\dthin 15 days after receipt of such statement, to send to 
the executive or each state a certification of the number of 
Representatives to which each state is entitled. \ie know 
that the President and the clerk of the House have performed 
such duties. other provisions of Title 13 USCA provide for 
the publication and distribution of census information. 

The tranecript of the debates of the 1944 Constitutional 
Convention throl'IS some light upon the meaning and intent of 
Section 2 Article III of tho Cons·;,itution. At pages 4245-4246, 
Mr. Phillips of the City of St . Louis d1scusoed the amendments 
to that section which as originally presented p~ovided that the 
ratio (,J .:!!presentation ' shall be ascertained at each apportion­
ment session of the General Assembly . " He s t a ted t hat the pur­
pose of his amendment uas to eliminate a defect of the 1875 
Conot1tution by preventing the General Ansembly from keeping 
the apportionment from being made. He pointed out that there was 
no need to require an act of the General Aasembly, since the 
apportionment wal$ a mero matter of computation. He then made 
the follol·ring s tatement (pages 4245-6 ): 

'' Now the Congress o~ tho United States had the 
same queotion befo1~ it and up until 1929 Congress 
itself passed apportionment acts for the House 
of Repreaentati ves of the Congre:Js. They found 
their error and in the Act of 1929 they made it 
a mere matter of mathematical computation. They 
act the rule as our constitution set s it. They 
provided that \·;hen the censue wao taken the 
President ohould certify the result of the cenaus 
to the clerk of the House or Repreoentat1 ves and 
then the Clerk sat do~r.n and ~igured out how many 
representat1 ves in each Congress each state was 
entitled to and notified the Governor of each 
state . I intend to follo;-r this amendment with 
a Gim1lar provision putting that duty on the 
Secret ary of state, but this i s the first step 
in that proce:m . I f we take these \·lords out of 
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the Constitution we leave it op~n for the ap­
portionment to be automatic without an act ot 
the General Assembly. RO;, that can be done in 
t\'IO ltays, you ea.n either let the election com­
missioners or the county clerk decide how many 
representatives the county is entitled to, or 
you can let the Secretar.1 of State do it, but 
the amendment is the first step in a process 
of that kind. n 

After the amendment was adopted, Mr. Phillips then presented 
tne further amenOm&nt which added the last sentence ot the present 
Se~t1on .. 2. On page 4246 or the transcript of the debates the 
tollo~ng appears: 

nr.1r . r~cReynolds: I notice you use tbe word ' taking' 
instead of the word •completion•. I don' t want to 
quibble about words, but I am wondering. 

" ~~. Phillips: (Of St . Louis City) (Interrupting): 
we;.l, the reason for that Senator, is this; that 
under the eensus law the census of' the United States 
is not coll1pleted for a period or three years but 
they ascertain tne result 1n vari~us states for the 
purpose of determining representation in Congress, 
and they do that w1 thin the first eight months;, I 
think, and that ia the rea&on I said ' taking' 
inatead of •completion•. 

" Mr. McReynolds: You feel that word ·-------- -' 

" Mr. Phlll1ps (or St . Louis City) (Interrupting) 
I think that covers it, yes sir. 

uMr. McReynolds: Will protect the situation? 

"l-1r'. Phillips: (Of St . Louis City) Yes sir. n 

The foregoing d1 scuseion from the proceedings of the Con­
f!titutional Convention would strengthen the conclusion that the 
ee~"f,.cation was a mere matter of arithmetic to be made as soon 
as th~ census has been taken even though not tectmically completed. 
The dutr .· pf making t he computation was placed on one individual 
rather than leaving it to each individual County Court to do so. 

Se·ction 7 or Article III or the constitution provides ~'lith 
respect to sena.torial apportionment that within sixty days after 
the population or this state i s reported to the President f or 
the de<.ennial census of the United States, machinery shall be 
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set up f or t he purpose o~ reapportionment or the 34 senators . 
It 1s a matter of pub~ic knowledge that such machinery has in 
fact been se t up and that t he commis sion f or such purpose has 
been appointed and has commenced its work . We do not believe 
that the census coul d be deemed "taken" t or purpose of senatorial 
apportionment, and not f or the purpose of apportioning rept'e• 
sentatives. 

Hence, on the bani s of t he above cited pr ovis i ons of the 
const itution alone it would appear clear that it is 'the duty 
of the Secre tarw of State t o certify t o the pr oper of f icial 
bodies the number of representatives to be elected 1n t he 
r espec t ive count~es within a reasonable time after he has 
not ice of t he population figures contained in such census. 

Section 22 . 050 RSHo 1959, provides that the Secretary of State 
shall "forthwith., make the cel?titicat1on to the necessary o:fi'icial 
bodies "afteX' each decennial census of the United S~tes becoMs 
eff-ective uiiaer ~ection l . l 00.4 'ftSMQ.' 0 'In e!'l'ect, \'Ina€ thl~ ·Sec­
tlon provides Is tfiat iil'ter' the 'decennial census has been 11 taken11

, 

but not until such census beeomes "effective't under the provisions 
of the statute referred to (Section 1 .100), the Secret~ of State 
shall malte the certification utorthwith" . Thus, Section 22 . 050 
\iould appear t o modify the constitutional requirement of Section 
2, Article III that the Secretaru of State al1all make the cer ti• 
fication nforthwith " on the 11 tak1ng" or the census. There is no 
language in the constitution which can reasonably be he~d to grant 
to the legisl ature the J)O\>le~ to postpone the etfectj,ve date of the 
decennial census, insofar a~ such census attects the duti es of the 
Secretary of State and the county courts or' board of eleet.i on 
commissioners . 

Section 3 of Article III provides that when a county 1a 
entitled to more than one representative, the county court and 
1n the CitN of St. Louis the Board of Election Commissioners 
shall divide the county into d1stricts . On the basis or the 
facts submitted to us~ it appears that the county courts and 
board of election commissioners received the necessary offie~al 
information on or about ~tarch l, 1961 . There is no provision 
in Section 3 which would Justify a delay in commenc1~ the nec­
essary redistricting until some time after July 1, 1961 . It is 
to be noted that when Section 22 . 050 was enacted the effective 
date of the cen&Us under Section 1.100 to~ all p~poses was 
January 1 . However, 1n 1959 Section 1 . 100 was amended to pro­
vide that the effective date of the 1960 decennial censu$ ~s 
July 1, 1961, except for certain purposes not here relevant, 
with respect to which the errective date of such census is 
January 1, 1961 . 
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It is our view that neither the Secretary of State nor 
the official body charged \'lith the official duty of redistricting 
may ignore tht! fact that the census has been °talcen". Hence, if 
Section 22.050 is construed to mean tha.t the Secretary or State 
~ not certify the necessary information until after July 1, 
1961, Section 22 . 050 would be contrary to the constitutional 
mandate , and hence invalid . It l'ia.B , therefore , the duty of 
the county court or board of election commissioners of the City 
ot St . Louis to proceed diligently to make the necessary redis­
tricting upon receipt of the certification by the Secretary of 
State, without waiting until July 1, 1961. In St . Louis County, 
this duty is impoaed on the county council, nwh1ch said council 
under the special charter or said St. Louis County exercises all 
the powers and performs all tho functions of a county court" . 
State ex rel McNary v. f·1ooney 247 S .W. 2d 726; State ex rel 
Wulting v . Mooney 247 S. W. 2d 722 . 

It is noted that Section 22 .050 RSMo 1959 provides that the 
division into districts shall be made 11W1th1n sixty days 11 after 
receipt ot official information from the Secretary of State of 
the numbor of representatives to be elected in the respective 
counties and in the City of St. Louis. The language of the 
statute is clear and explicit. The intent thereof is that 
upon receipt of the cert1£1cation from the Secretary ~f. S~atc 
the body charged with the duty of rediStricting prompt~y pro­
ceed to effect such redistricting and devote all such ttme and 
attent.1on thereto aa is necessary to complete the same, if at 
all possible, W1 thin the 60 day period provided for . It is our 
further view that the requirement that the redistricting be 
effected within 60 days .is directory, so that in the event the 
requ13ite body is not able to complete such redistricting within 
~~ period provided for, a redistricting effected after such 
date would be valid. See Preisler v . Doherty, 284 s.w. 2d 427 
which involved the division of the C1ty ot St. Louis 1nto sena­
torial districts . In that case it was pointed out, l . c . 436: 
11l'fei.ther the Constitutj_on nor the statute contain any provision 
te~ating the authority and responsibility or the Election 
Board t o make a legally proper redistricting. * * * We hold 
that the Board of Election Commissioners has a continuing duty 
to divide the City or St. Louis into senatorial districts com­
plying with constitutional and atatutoey requirements . " 

In the Preisler case the court fUrther pointed to the pro­
visions of Section 10 o~ Article III to the effect that 11such 
districts may be altered from time to t~e as public convenience 
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may require" as evidence of the intention to provide for a 
continuing duty and obligation to make a valid rediatricting. 
The cited provision o£ the constitution appliea to represent­
ative as well as senatorial districts . 

CONCLUSION 

It is the opinion of this office that the county court 
or Board of Election Commia~ioners 1n the City of St . Louis 
(and the County Council of St . Louis County) has the duty to 
effect the redistricting of the Representative districts 
within 60 days from the date such body waa officially in-
formed of the number of representatives to be elected in 
the respective counties, and are not authorized to uait 
until July 1, 1961 to eollDilence said redistricting. It is 
the further opinion of this office that such redistricting 
must be completed. if possible 1n the exercise of due d1li· 
gence, ,.,ithin said 6o day period, but that if oaid redistricting 
has not been completed \'r1 thin said 60 day period the county 
court or board is under a duty to continue with said task 
until it ia completed . 

The foregoing opuuon, which I hereby approve, was 
prepared by my Assistant, Joseph Nessenfeld . 

JU:e.a 

Very t ruly yours, 

THot·iAS F . EAGLETON 
Atterney General 


