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November 28 , 1961 

Mr . w. A. Hemphill, Secretary 
Missouri State Employees' Retirement System 
State Capitol Building 
Jefferson City, Missouri 

Dear Mr. Hemphill: 

This is in reply to your opinion request wherein you 
state: 

•During th• Board Meeting a report 
was made by their financial advisor 
on investments, as to the relative 
merits of i nitiating a common stock 
purchase program at this time. 

•since. their report seemed favorable 
on t.his subj eet and before taking 
any action on same, the Board would 
like to have an opinion as to ita 
legality.• 

Section 104.440(3), BSMo 19S9, providea that the 
Board of Trustees may i nvest the funds of t he State Re­
tirement System i n the following mannerl 

"• •• The board may invest the 
funds of the system aa permitted by 
l•vs of ~l;i.aaour1 relating to the 
investment or capital, ~eaerve, •nd 
surplus funda of lite insurance com-
pani.es or casualty colt(paniea organized 
under the laws of laeaouri.• 

Section )76.)05, iSMO 1959, authori1es life i nsur­
ance compani.ea in fUaaouri to 1nveat in common stocks 
in domestic corporat.iona. Satd pertinent langu•ge ia 
as followaa 
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•1. In addition to the i nvestments 
permitted by section 376.)00, the 
capital, reaerve and surplus of all 
life insurance companiea of whatever 
kind and character organized or doing 
buaineea under sections 37f.Ol0 to 
376.670, may be invested in the co~ 
mon stock of any solvent corporation, 
organised under the laws of the United 
States, any state, territory or posses­
sion of the United Statea, or the Dis­
trict of Columbia; • • • • 
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In addition, said section aets forth the qualifica­
tions necessary in order to qualify common stock for 
investment by life insurance companies . 

Casualty insurance companies are defined by Section 
379.010, RSMo 1959, and their authority to invest in com­
mon atocka or domestic corporations is granted by Section 
379.080, RS •o 1959, which atatea, in part , as follows: 

• ••• and the remainder ot the capital 
ot said companies and their other aeaete 
may be invested either in the property 
or securities in thia section above men­
tioned, • • • or in atocka, bonds or 
evidence ot indebtednesa issued by cor­
porations, organised under the lawa or 
this state, or of the United States, 
or of ~y other state • • • provided, 
that no auch in auranee company may buy 
atock in any company to an amount which 
will give the company so buying the 
Tirtual control of any other corporation, 
• • • and no .uch company shall invest 
more than thirty-five per cent of the 
aurplua to policyholders of such acquir­
ing company, or fifty per cent of its 
surplus over and above ita liabilities 
and capital, •hichever ia greater, in the 
stocka or bonds of any other such cor­
poration.• 

Although, bJ atatute, both lite insurance and casualty 
insurance companies are authorised to invest in common stock 



Mr. W. A. Hemphill 

ot domestic corporations, statutory restriction• qualify­
ing aaid atock are to be f ound only in regard to lite in­
eurance companies. 

However, aince both life and casualty insurance com­
paniea are authori•ed to invest in common stock. the Board 
ot Truateea of the State Retirement Syatem may 1nveat the 
funda of the Syatem in common atocka of any corporation 
org,nised under tne lawa of t he United States, or of any 
state. 

We feel it appropriate at thia time to call your at­
tention to the caae of Rand et al. v . McKittrick, 142 s.w. 
2d 29, in which Judge Weathuea referred to the Reat•tement 
ot the Law. on Truata. and then atated at page )1. aa fol­
lowsl 

•Aa to t he duty of a trustee i n maki ng 
i nveatJilents, see sec .227, page 61t5 of the 
aame book ,where we find t he rule as follows: 

'In making investment• of trust funds 
the trustee ia under a duty 'to the bene­
ficiary 

•(a) in the absence of provisions in 
the terms of the trust or of a statute 
otherwise providing. to make such invest­
menta and only such investments aa « 
prudent man would make of hie Olf1l prop­
erty having prillarily in viw the preser­
vation of the estate and the amount and 
regularity of the income to be derived' . 

•Thia latter statement ia the yardstick 
general~y ueed by the courts of the union 
i n determining the duties of a truatee. 
Court a following the New York rule • a a 
well •• thoee following the Maaaachuaetta 
rule, are in perfect harmony on thia quea­
tion. It ia alao the rule in thia state . 
See Cornet v. Cornet. 269 l o. 298. 190 
s. w. ))), loc.cit. 339(5). 

•[1,2] AD analyais of these caaea will 
diacloae that the courts of the land 
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have required tl'1ateea or tru.•t tunda 
to eJCerc1H a greater ~ ot ca~e 
and caution when inveat.ing au~h tunc1a 
than prudent men ordinarily exercise 
when inve•ting their own t\.lnda. In­
ve•tmenta which are apeculati ve in 
nature have been universally ~abooed, 
by the courts of the union, aa proper 
inves~m«tta for trust tunds. Yet prudent 
men may and do invest in apeculat1ve 
enterpriaea. Wild v. Brown, laO N.J .Eq. 
31, 18) A. g99. Hence the rule 1a well 
stated, Restatement of the Law, on Trusts, 
supra., ~bat tru•tee·s may 'aak• auch in Teat­
menta and o~fi e\lch investment·a ae a pro­
dent man wo · d make of hie own property 
h n . r i in rl th r rv tion 
o th at t n t unt an re rit of yhf income tg e tr!ve '• The part we 
have italicised ie important •••• An ex­
amination of the oas.a ~ill deaonatrate 
that trust funds, in tboee atatea where 
the C·ourta, . legi•lature, or the people by 
eonatitutional provision h•v• prohibited 
the inv•a~ent of truat tunda in atocka, 
have £a~e4 no better than have the truat 
funda in the atatea following the Maaaa~ 
chuaetta ~.. We think tbia demonatratee 
that th• p~eervation ot trust estates de­
pends mor~ 1\PQU.. the integr1 ty, honestJ and. 
bu•ineaa a~en of the tru•teea than it does 
upon arbitrarx legal classi!1cat1o~ o£ ••­
euritiea wherein truat funda may be inveate4. . . . " 

!he Court then quoted. with approval from the case o£ 
Walker v. Buhl, 211 Mich. 124, 178 N.w. 6jl, 12 A.L.a. 569, 
aa follows: 

••When auch a fund passes into the hands 
of a tru•tee, it becomes impressed with 
a double dutyl Firat, to ao invest it 
th•t it can be turned over at the expira­
tion of the t•at period without 1oas; 
and, aecone, to ••cure an income therefrom. 
He mu.et act honestly and ta:Lthtully, and 
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in what he believe• to be the beat 
interest ol the cestui que trust. He 
muat exerc.iae a aound diacretion. He 
ia bound to proceed with dilisenoe in 
inTeatigating the nature ot the pro­
poaed investment, and to uae aucb care 
in deciding ••~ in 1eneral, prudent 
men of intelligence and integrity in 
auch matters employ in their own at­
fairs when making a permanent invest­
ment, in which the primary object 1a 
the preservation ot the fund and the 
secondary one that of obtainin& an 
inco•e therefrom. He muat not permit 
hiaael.f to take the hasard of an in­
Testment with the hope of largely 
increasing the tund as he llight, per­
hapa, do 1n the prudent management of 
hie own estate. The entire element ot 
apeculation muat be remoTed. He muat at 
all tiaee remember that he is handling 
a truat fUnd, the care of which baa 
been intro.atecl to him in reliance on 
hie integrity, fidelity and aound busi­
neaa judgment.•• 
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In the abaence of specific statutory reltrictiona on 
this type of inn~tt.ment, the Board ot Trustee a ot the State 
Retirem.nt Syatem ot Miaaouri, in administering and invest­
ing the tunda of the eyat~, are bound by thia general law 
reapecting truata and truateee. 

It ia to be noted that our opinion nolda that the Board 
of Trueteea of the State Retir .. ent System may inveat in 
coJIIIIOn atock o£ ~ corporation• or;aniaed under the lawa 
ot the United States. or of any atate, not•itbetanding Sec­
tion .376.305(1), RSJ.Io 1959. which allowa lite in~rance 
companiea to &lao invest in common atock ot certain corpo­
ration• organised under the lawe of a territory or ponee­
aion ot the United Statea . 

The reason tor the limitation in this opinion ia due 
to the compLexities in the law regarding corporationa or­
ganised under the laws ot terr1toriea and poaaeeaiona of 
the United Statea . In addition, we deem it a remote poa­
aibility that the Board of Truateea of the State letire-
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ment Syatem would purchase common stock of said corpera­
tiona. However, it in the future , the Board ot Truat,eea 
ot the St•te Retirement Syatem desires to purchase co~ 
mon atock 1n said corporations, then, and 1n that eTent, 
tbia office will gladly f urnish any opinion thereon. 

COJ CLUSIO!J 
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The Board of Trusteea of the State Retirement Syatem 
may inveat the funde of the System in common atock of any 
corporation organiaed under the laws of the United Statea, 
or ot any state, subject to the prudent man rule regar~ng 
investments by trustees as expressed in .assouri court de­
cisions. 

The foregoing opinion , which I hereby approve, was 
prepared by my assistant George w. Dr•per , Il. 

a le 

Very truly yours, 

THOIUS F. EAGLBTON 
Attorney Ge11eral 


