
COUNTY TREASUREaS : County treasurer must pay or protest 
warrant drawn on fund properly budgeted 
even though antici pated revenues as 
budgeted may exceed revenues actually 
collected . 

COUNTY COURTS : 
COUNTY BUDGET: 

WARRANTS : 

July 25 , 1961 

Honorable Bernard W. GQnn&n 
Prosecuting Attorney 
Atchison County 
Rock Port, Missouri 

Dear Sir: 

We are in receipt of your letter requesting an opinion of 
this office, which letter reads a ·s f ollows: 

' Atchison County is in the financial 
condition where during the current year 
the amount of protested warrants e1ay 
exceed taxes p8¥8ble during the year. 
Because of tl11s condition the county 
treasurer has aaked me to request your 
op~on on the following question: 

What is the tinancial l imdt of the 
County Treasurer on protested warrants 
in a Th1rd Class County with county 
organization 1n Class No. 3 Special 
Road and Bridge Pun4? 

··Tbat is, may he accept protested war­
rants beyond the anticipated revenue 
f or the current year? 1' 

It appears rrom inrormat1on subsequently auppl1ed by you 
and by the Treasurer of Atchison County that you have reference 
to a si tuat1on in wb.ich expenditures budgeted by the county 
court on the basis ot anticipated revenue tor the year in the 
Special Road and Bridge Jund m~ exceed revenues actually paid 
into that tund and that you wish to know whether the Treasurer 
may continue to protest warrants drawn on that tund. 



Honorable Bernard W. Gorman 

The County Bu4get law, as applicable to third claes coun­
ties, Sections 50 .670 thru 50 .'750 , RSMo 1959, r~quire,s the 
county court to prepare an annual budget in which anticipated 
revenue-s are estimated 1n accordance with a statutory formula 
and balanced against propose<i, expend1 ture' olastlified according 
to a pres:eribea priority. Section 50.740\3) p,rovid.&s a &a.no­
tion for violation ot the Budget law, as follows: 

11Aey' order of the count}' court of any 
county authorizing and{or directing the 
issuance or any- warrant contrary to any 
pro\tiaion of this law shall b& vo14 and 
ot no binding force or efte~t; and aey 
county clerk, county tre,aaur$r, or other 
officer, participating 1n the 1aeuance 
ot:J pqmel'lt of any sueh wanant shall be 
liable thel'et"or upon his ott1cia1 bond. '~ 

The county treasurer acta in a m1n1ster.tal o•pac1ty in 
pay-ing wa~anta drawn by order ot the county court and normally 
has no choice but to pay such warrants or to protest wax-rants 
drawn on a fund in which there 1e not sutticient money for pay­
ment. ln ra{)t, a misdemeanor penalty is imposed by Section 
54 .14o, BSMo 1959, for his ta1lure or refu&al to do so . In 
Jackson County v. l'ayma.n, 44 SW2d 849, the Supreme Court said, 
l .. c. 8571 

wMuch is al,so said as to tile heavy 
penaltiu impoaed on count,- treasurers 
as m1n1ater1al Officers in refusing to 
pay county warrants resularly issued 
by the county and presented tor payment. 
lt is true that such ministerial otti­
cere are not and $ho~d not be required 
to investigate and determine tor btmaelf 
the legality or validity ot such warrants, 
and shoul d ordinaril y P«Y same without 
question. • • •u 

However, in view or the liabilit.y prescribed by Section 
50. 740(3), s,upra, it is apparent that county officers partici­
pating in the iesuance or payment or ~ warrant must inquire 
into the ve.l1d1 ty- or a warrant t~ th~ extent or ascertaining 
that 1 ta 1ssuanee does not violate the County Budget law. In 
Ste.te ex rel • Ginger v. Palmer, 198 SW2d 10, a county clerk 
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Honorable Bernard ~/ . Gorman 

was helo liable on his bond under this section tor issuing 
warrants drawn on order of the county court on the Special 
Road and Bridge Pund where the county court had not included 
the anticipated revenues and proposed expend1 tures for t he 
f'und 1n the budget. 

The question or warrants issued within the budgetary 
11m1 tat-ion on anticipated revenue where such revenue was not 
actually collected was considered by the Supreme Court in 
State ex rel ~ Clark County v. ~clanann, 218 SW 318. 'l"ne Oourt 
sa1dJ l.c. 320: 

nil. In the very lueid brief or the 
Attornq General tor respondent 1 t is 
said: 

'The only manner by tlhich an in­
debtedness 1n excess of the income and 
revenue tor fUlY year m~ be lawt"ully 
created ia with the aeaent of two­
thirds or the qualified voters voting 
at an election held for that purpose, 
as provided by sect-ion 12 of article 
10 o.f the Con.sti tution. ' 

(1] 'fhis 1B a true statement ot the 
situation, if you read into it what 
thi.a court has r$pe&tedly said, as we 
have outlined in the previous paragraph. 
That 1a to a~ an indebtedness con­
tracted in exeeaa of the anticipated 
revenue ia invalid., but an indebtedness 
contracted within the anticipated year•a 
revenue is valid, although all of the 
anticipated revenue maJ not be collected. 
It ie the revenue which is prortded for 
and should come ~to the county treasury, 
during the year~ that tixea the status 
(as to validity or invalidity) ot the 1n­
debtednes·s contracted during the year, 
rather than the revenue actually collected 
and paid out on warrants. We should prob­
ably use the term 'income and revenue• as 
distinguished counael have used, because 
the receipts or a county may come trom 
several d1fterent sources. 
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Honorable Bernard W. Gorman 

l•so, too, when this court has said (and 
rightfully so) that the purpose of sec­
tions 11 and 12 of art1ale 10 or the 
Constitution was to place the business 
of the counties upon a cash basis, we 
did not mean that debts contracted w1 th.1n 
the antiaipated revenues of the year were 
invalid, because the collected re~enues 
were 1nsutt1c1ent to meet all of such 
debts. Nor did we mean by such expression 
that warrants 1eaued for such debts were 
invalid, because all or them could not be 
paid out or the revenue actually collected. 
Nor di.d we mean that each debt should be 
met with cash, but we did mean that during 
the t1scal year the cash would be available 
to meet the debt 1f the anticipated revenue 
was collecteQ and righttully disbursed. In 
other words, we nave dealt w1.th the matter 
upon the basis or a year ' s business, and t he 
term •cash basis' has been used in the sense 
that the anticipated revenues ot the year 
should at least equal the contracted debts 
of the year. Such h&a been our construction 
ot the constitutional system, and as suggested 
by counsel for respondent, and ~r the county 
desired to contract debts in exoeaa ot the 
year • s revenue, resort would have to be made 
to the people tor their consent to the crea­
tion or suoh debt. ~ 

It should be noted also that the preparation of the budget 
and the esttmate ot anticipated revenue is the exclusive respons1-
bili ty or the county court . Nowhere 1n the Budget law is it pro­
vided that an eat1mate or anticipated revenues shall be made by 
the county treasurer or that he shal.l look behi.nd a budget pre­
pared 1n accordance with the statutory formula. The anticipated 
revenue ot the county for the current year is the amount which 
the county court has estimated to be such in the annual budget 
and it is this amount that marks the limit of county spending tor 
that year. 

CONCLUSION 

In View ot the foregoing, it is the opinion ot this office 
that a county treasurer must pertom h1.s m1mster1al duty in 
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Honorable Bernard W • Gorman 

pay1ng or protesting warrants, as t he case may be, so l ons as 
said warrants are for expenditures contemplated by t he county 
budget and within the cat~ato or anticipated revenue contained 
in that budget. The fact that there is a possibility that the 
total revenue collected m~ not come up to the revenue antici­
pated by the county court does not alter the treasurer's duty, 
absent an, showing of fraud in the preparat~on ot the budget . 

The f'oregoing opinion .. which l hereby approve, was pre­
pared by my Assistant, James J. Murphy. 

JtJM:ml 

Yours very tr\lly, 

THOMAS J. lWliJr.l'ON 
Attorney <leneral 


