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' INSURANCE:

‘Honorable William E, Gladden
Prosecuting Abtornsy

L

'Contféct Numbef'1515 negotiased by‘bﬁﬁcan Funeral Homes

is not on its face an insurance contract, but negotiating |
of - the same in the light of language found 1in the letter
of Duncan. Funeral Homes, dated May 19, 1961, causes ‘

Contract Number 1515 to evidence an insurance contract,

offered in violation of Secs. 375.300 and 375.310, RSMo

1959.

' December 22, 1961

Texas County
Hﬁﬁ&ﬁﬁﬂgfﬁ&#aauri-

Dear MWr. Gladden:

. This opinion construes Contract No. 1515, dated May 9,
1961, between Punsan Funersl Homes and Firman Goforth, as

the same iz affected b

the letter of Joe R. Duncen, dated

May 19, 1961, sddressed to Firman Goforth. The contract
form and letter ie veviewed with a view to determining if
the same, in point of law, constitute the na?aﬁamgn of an

insurance oontract in violation of Seetion 3
1959, providing in part, as follows:

5.310, RSHo

“any association of individuals, and any

corporation Uransactin,

s in this state any

insurance business, without being author-

ized by the superintendent of the insurance
division of this state so to do, or after
the authority so to do has been suspended,
revoked, or has expired, shall be llable to
a penslty of two hundred and fifty dollars
for sach offense, * # .

We further view the conbtract and letter referred to in the

preceding paragraph to determine if those who negotiate such
agreement as agents are in violation of Section 375.300, RSMo
1959, reading as follows:

"Any person or persons who ln this state
shall act as agent or solicitor for any
individual, assoclation of individuals or
corporabion engaged in the transaction of
insurance business, without such person or
persons first having obtalned from the
superdntendent of the insurance division
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it

of this gtate the certifiocate em‘hhaviaing
him to act as such agent or solicitor, as
required by section 375,010, or who shall
act as agent or solicitor for any indivi-
dual, association of Andividuals or covpora-
tion mgsed in insurance business, befaore
such viduala, agscciaticn of ind&v&dmu
or corporation ahall have been duly authorized
and licensed by the supevinbendent of the inw
surance division of this state to transact
business in this state, or after such license
has been ausxxemed, revoked, or has expired,
ghall be d guilty of & misdemeanor, and

- on conviction thereaf, ghall be fined not less

- than ten nor more than one hundred dollars for
‘each offense, or imprisoned in the county or
city jail for not less than ten days nor more
than aixlmunths, or by both such fine and
1mprieenmsnt

In order that no ﬁsuht will be ‘entertained as t@ the come

inete provisions of Gnntract Ho. 1515, and the language found
the letter of May 19, 1961, addreaged to Firman Goforth in

relation to such conbract, we here get forth the fuli text of
such instrumentas

Contract No. 1515 provides as ,fallowm
“Number 1515 o . Amount $_400.00

PRE~ARRANGED FUNERAL CONTRACT
With

DUNCAN FUNERAL HOMES

Mountain View, Missocuri

Birch Tree Winona Eminence Summerville

I hereby request the Duncan Funeral Home to take charge
of the remains at the time of death, furnish their complete
funeral services and oconduct the funeral, all in accopdance
with the pre-arranged contract hereinafter set out, in the
amount as herein stated.

"In conaideration of the. herelnafter set out contract, I
hereby agree to pay the sum of $ %00.00  in equal payments of
.00 per gquarter hereafter until said sum is fully paid.

uld the undersigned fail to make gquarterly payments as set
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out; above, on the date specified, said agreement shall not be-
come null and void by reason thereof and the undersigned shall
be entitled to paid up funera)l benefits in a sum equal ta the
full amount of all payments which have been pald, in merchan-
dige only, through the Duncan Funeral Home,

- "In consideration of the payment of § gE%@ and the paye
ment of § 9.00 each quarter hzreafter, the Duncan Funeral

Home agrees 1n the event of the death of the Parties Listed
below and in the event of full compliance with the terms of
this contract, and provided the undersigned has paid the amount
due provided for herein, to talke charge of and conduct the
funeral of Parties IListed, to furnish & Superior Quality

stﬁgg %nd their complete Funeral Services to the value herein
pcatved, ‘

e — —
, Relation to Quarterly Amount of
NQME ‘§ Applicant : Age ; Payment : Contract
3 ommee- 380 s  $900 i § 400.00

~ "Pree ambulance service will be furnished applicant within a
radius of forty miles of the Duncan Funeral Home nearest you, not
to exceed elghty miles in any twelve month period.

"In the event that the deceased has died a distance to excess
of fifty mliles of the nearest Duncan Funeral Home or that burial
is to take place at a distance of more than fifty mlles, a reason«
able charge shall be made for travel in excess of fifty miles.

- "All of the benefits and provisions of this agreement may
inure to any member of the lmmediate family of the undersigned
should such contingency arise, upon payment of the unpald amount
due under the contract. ' ‘

"In the event legislatlion is passed forbidding contracts of
pre-arrangement of funeral services, the total amount that has .
been paid by the undersigned will be used as a credit toward a
funeral service, only when salid services are purchased from the
nggan Funeral Home. In no event will payments be returned in
Q . ) : . .

"Nothing contained herein shall be construed as a policy

of insurance whereby the Duncan Funeral Home agrees to pay an
money under the terms of this contract. - . pay eny

-3(-
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"The undersigned hereby requests his or her next of kin,
heirs, sdministratora, exscutors, or assign to immediately
notify the Duncan Funeral Home, upon his or her death, in
order that the Duncan Funeral Home may fulfill this mutual
oontract. Failure to so notify the Duncan Funeral Hcme renders
re«arrangad contract null and void,!

"Dated this ___ 9th.  ___  _ dayof _  May ., 1961,

EUH@&K ?HRERAL HﬂﬂE

By, 8/ Joe R. Duncan

Witness: s/

SUMMARY OF BY-~LAWS AND REGUIATIONS OF CONTRACT WITH
DUNCAN FUNERAL HOMES

"When ths address of a member 18 changed, 1t shall be the
duty of sush member to at once notify the Dunecan Puneral Home,
of such shange,

. “the family of the deceased shall have the right seleot
the casket and funeral service to the emount designated in this
certificate; and if they choose to do s¢, they may select a cas-
ket, sevrvice and, or, merchandise of greater velue by arranging
for payment in the difference. The complete funeral furmished
under this contract shall be equal to or greater in value than
that furnished for the amount provided in this contract, by
other funersal homes complete funeral service and merchandise,

Immediaxe notice of the death of the member named herein
must be given to the Duncan PFuneral Home, so it may take immedis
ate charge and care of the remains and grepare same for funeral.
The  Duncan Funeral Home will not be liable for any expense
incurred by the family of the deceased member, nor by any other
person, nor will it be responsible to the family of the deceased
member, nor to other Undertsker for any merchandise or ser-

vice rendered, un{ésa first specifically authorized in writi
bv the Duncan Funeral Home." P of r w ng

ol
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CONTRACT No. 1515 There is no need of anygne
' being in doubt as to the High
AMOUNT $_400.00 Quality Funeral Merchandise

that 1s furnished, ssame i3 on
display at Duncan Funeral Homes,

DUNCAN FUNERAL at all times for inspection,
HOMES The publlic is eordilally invited.

Pre-Arranged Funeral Do not permit anyone to get
Gontraet with you to drop this Contract, the
only interest he has in you or

, Firman Goforth your family is the amount pf
' T ' ' colleation fee, or commidsion

Summersville, Missouri which he will make if he oan

induce you to drop your Funeral

, Contract and take one in his
Fagilure to notify Dunecan Company,

Funeral Home immediately in

event of death velds this

contract

Make payments by mail or
at our ¢office in Mountain
View, Missouri

WE HAVE NO
COLLECTORS

The letter of Joe R. Duncan, dated May 19, 1961 directed to
Mr., Firman Goforth, reads as follows:

"Mr. Firman Goforth
Sunmeraville
Missourl

Dear Firman:

Our pre-arranged funeral contract states that when you take
our peoliey, you will pay so much a quarter until the sum is
fully paid. Another thing that our policy has that eannot

be written in, because of the Missouri Statutes, is should

death occur, the contract 1s fully paid and you will never

pay another penny on the persen that has passed away,

Another Funeral Home that has a pelicy similar te ours has
gpread the rumor that should one of our members pass away,
the remaining members of the family will have to finish out
the unpald balance, If anyone would only stop to think,
they would know this 1s not true, All thats necessary 1is

- -
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to n8k some of those that have had deaths while a poliocy
holder with us, Just asgk the Iindsey, Brawley, Honeycutt,
or Counts families, They will be glad to tell you how
mugh they received after only one’ quarterly payment being
mae.

We have been Funeral Directors in thiﬂ area for 53 years,
You know we could not have stayed in business for that
lﬁng a periad without being honeat anﬂ fair in all -our

With kindest psreonal regards, . I remain
1 Muat sincerely,
‘ Q/  Jo¢ R. Duneen
Joe R. Dunocan."
Missourd statutes do not define the word "insurance”. In

State ex rel. Inter-Insurance Auxiliary v, Revelle, 165 8, V.
1084, 257 Mo. 529, 1. 6. 535, the Supreme Court of Misscuri
epoke as fallnws. :

"The egsential eiements dr a éentract of

- insuranceé are an 4 reemqu, oral or written,
whereby for a legal conasideration the promisor
undertakes to indemnify the pramisea if he
ghall sufrer a- spesified Ieaa.

The insuranoce eharacter of burial &asociatiens is attested

by the felicwing laniguage found in Section 376.020, RSMo 1959
of Missourils regular life insurance law:

']

"k % % ppovided; that any association con-
sisting of not moere than one thousand five
hundred citizens,; residents of the atate

of Missouri; a3}l iiving within the boundaries
of not move than three countiles in this state,
#aid counties to be contigueus to each other,
organized hot for profit and solely for the
purpoas of esssessing each of the members thereof
upon the death of a member, the eéntire amount
of said assessment, except ten dents paid by
each members, to bhe given to.a beneficiary
- pr beneficlaries named by the deceased member
in his or her certificate of menmbership, said
cartificate of membership t¢ be issued by such

-H-
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- asmpelation, ahall not be congtrued to he a

life 1naunanae company under the lawa af this ata&a,
l&*

At au ¢.J. s., Inauranﬂe Bee. ﬁ?, we find the subjeot of
burial benefit trested as roilnwa:

"tBurial benefit' or ‘funeral bamﬁt‘
has been regarded as 112& 1nauv&nca.

of part&eular interest in sonne ﬁiwn,uith the contract
here being conaldered we submit the 'ollowing btext from Couch
on Ingurance 24, Seec, 1:533

“A eontract of 1ndustr&al oF burial insursnce

must be distinguished frem a contreet with an
undertaker for the advance purchase, whether
or not on an installment plan, of funeral services
t6 be perdered the purchasger upen hia death, Thus,
a contyacth !:o fn nish i eral servicas s.na bm-z_ al

‘i&é"-i@m.’ he Tagt "a" at the Werk
the epniyaet iﬁ can gont a on the de
1nsuraﬂ;"’3;n the abuanee of evidenos

mm i a e Oy ?@ R e 8
aic' tha %nenéfia ‘T}' '.-'f.. _ ot 1
elther the purchaser ov the >

erﬁ_ﬁhe oontract unes not purpory u %
e one of Iife inmurancs, pxe §~ 8§ Bueh
WAy ba Bpeoiflcally deciared 1ife insurance by &ta%-
ute, the issuange by the propriastor of a funspal
home of contracts which, by thelr terms, entitle the
‘holders and their families or dependents to complete
funeral services at scost plus 10 per cent; but con-

tain ne grevisien for periodicil aagessments or dues
or for the forfelture of payments, is mersly & cons
tract for the sale of goods and servides rather than
a contraect of insurance and is therefore net subject
to a statute regulating the business of insurance."
(Underascoring aupplied4) .

The undersgcored language in the preceding sguotation from
Couch on Insurance 24, See. 1:63, reflects a rule by which
-Contraect No. 13515, here being considered, will be judged.

. Summ&riain the essentinl provisions of Contract Ne, 1515,
dated May 9, 1 we find that the maximum value of funeral

-
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benefits contracted to be furnished Firman OGeforth by
Duncan Funeral Homes 1§ $400,00, Furnishing of the bene~
fits 1s contingent upon the death of Firman Goferth.
Payment of the $400.00 is promised in quarterly install-
ments of $9.00 each. Failuve to make one or More quar-
terly installment payments is treated in the following
language in the sontrget:

“Should thé undersigned fail to make
quarterly payments as set out above,

on the date apeclifiesd, sald agreement
shall net beoomeé null and veld by reason
thereof and the underaigned shall be
entitled to paid up fumeral benefits

in a sum équal to the full amount of
all paymenty which have been paid, in
merchandise only, through the Dunean

_ Under the provisicn ¢of the contract jJust quoted above,
failure to make all installiwent payments under the con-
tract merely limits the benefits to a receipt of merchan-
dise only, in an amount equal in value to the payments
made, This will yesult in the aontracting party getting
in tierchandise anly that which he has pald for.

Under the third paragraph of Contract No. 1515, com-

‘plete funeral services axe to be rendered only in the

0

event the entire amount of $400.00 has been paid. This

provision also guards againat giving to the contracting

party funeral serviges at a stated price of $400.00 for

any amount less than $400.00, One additional provision

found on the facé of Contract No. 1515 discloses an ab-
gEﬁge of a risk element in the contract by providing as
ollows: : '

- "A1l of the benefita and provisions of

this agreement may inure to any member of the
immediate family of the undersigned should
such contingency arise, on payment of

the unpaid amount due u

_Again, in the_gnuviﬁiﬁn Just quoted from Contract
No. 1515, we find that Duncan Funeral Home is not promis-
ing g,render services or mershandise for leas than the
full $400.00 contract price even though someone other
than the original contracting party 1s assuming the pay-
ments required by the contract,

-8-
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In the case of Knight v, Finnagan (D Cc. Mo, ) T4 P, Supp. 9@6,-
the Court, in the courae of defining life insurance, spolke as
follows at Th F. Supp. 900, 1.e, 601

"Moreover, the eiaments and requisites of .
an insurance poliecy are, among others, 'a
risk or contingenocy 1naarad against and
the duration thereof,' *A promise to

or 1naamnify in a Pixed or aﬂeertaan&b
amount, '

Under the centnaoh baing eonntrued, Contyaet No. 1515, the
contract holder, as wall as those members .of his tmmediate
femily who would choose to have such benefits ihure %o them,
must meet the full centract price of $400,00 before Duncan
Funeral Homes 1a ablisated to render full servieces under the .
contract. No "risk” whataver is being insured by DPuncan Funeral
Homes if it requires the sontract holder, or others who would
stind in his position, to comply with the patent provisions of
the contract. The funeral homé is only contrasting to furnish
seprvices or merchandise in an smount equal to that whish the
eontiract holder 18 requireé to pay in money,

We now consider the letter of Dunacna Funeral Homes, dated
vy 19, 1961, dddressed £0 the contract holder of Contract No.
1515, quoted in the ferdpart of this opinlon.; Thu first para-

graph of such letter provides as followst

“Our pre-arréanged funeral contract stites
that when you take our poliey, you will pay
so much & quarter until the sum {8 fully
paid. Another thing that our poliey has

that cannot be written in, because of the
Missourl Statutes, is should death ocour,

the contract is fully paid and you will never
pay another’ Penny on the person that has
paassed away.

As we view the letter of Dungan Funeral Hemes, dated May 19, 1961,
and particularly the fiwst parvagraph thersof, above quoted, in
the light of 1ts relationship to Contract No. 1515, it consti-
tutes an overt act on the part of Dungan Funeral Homes placing

a "risk" element into Contyact Ne. 1515 which will cause auch
eoahract to be carrled out as an ingurance contract. By agree-
ing with the contract holder to furnish services in the event of
death of the contrast holder without requiring full payment of
the contract price of $400.00 astated in Contrast No., 1515, Duncan
Funeral Homes 18 assuming an insurable "risk"” and promising to

=
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pay, in services or merchandise of agreed money value, that
vhich may or may not bear any true rélationship to the install-
ment paymenta made on the contract at the time of death of

the contract holder,

The requeat for this opinion discgloses that each contraet
form gorresponding to Contract No. 1515 18 accompanied by a
letter corresponding to the letter of May 19, 1961, addressed
to Firman Goforth, In view of such fagt, contpact No. 1515
and the letter of May 19, 1961 addressed to the contrasct
holder by Duncan Fimeral Homes evidence the true agreement
betgaeng he contracting partiea, and together conatitute the
contract.

- In State v. Griffin, Mo. App., 246 S. W. 24 396, 1l.c.
598, we find the fé¢ilowing principle of contract law stated:

"It 48 a well recoguiged rule of law that a
contpraat need ndt dbe in a single document but
may be made up of several separate instrumencs
o documents,"

CONCIUSION

It is the opinion of this office that Contract Ne., 1515
negotiated by Duncan Funeral Homes 18 not on its faee an insur-
ande policy, but the letter of May 19, 1961, direoted by
Dunean Funeral Homes in relation to Contract No. 1515, causes
the contract to be one of insurance within the meaning of
Section 375.310, RSMo. 1959, and offering of the same to
the public without meeting the requirements of Missouri's
laws relating to organization and regulation of insurance
companies will cause persons and corporations so offering
such contracts te be subject to the penalties prescribed by
Sections 375.300 and 375,310, RSMo 1959.

The foregoing opinion, which I hereby approve, was prepared
by my assistant, Jullan L. O'Malley.

Yours very truly,

THowmas F. Eagléton
Attorney General

JIO 'M:mw:mc
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