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IMMUNITY OF STATE FROM SUIT: 
STATE HOSPITALS: 
DIVISION OF MENTAL DISEASES: 

The State of Missouri is not liable 
or subject to suit for damages when 
personal property of employees at 
state mental hospitals is stolen or 
damaged by state hospital patients. 

September ~, 1961 

Dr. Addison M. Duval, Director, 
Division of Mental Diseases, 
722 Jefferson Street, 
Jefferson City, Missouri 

Dear Dr. Duval: 

The following opinion is rendered in reply to your inquiry, 
which reads a$ followss 

11 For the past several years. questions have been 
raised by our institutions relative to the liabil· 
ity of the State for personal p:roperty of' employees 
stolen or d~maged by acts of hospit'al patients. We 
would therefore appreciate it very much if you 
would give us a formal opinion regard1n&. this matter 
so that we may prop.erly advise employees of' 'this 
Division." 

Your request in essence raises the question as to whether 
the State of Missouri ia immune from suit when personal pro­
perty of empl-oyees is stolen or damaged by State Hospital pat• 
;tents. The·~emt'l""S:l:dAo.trine of the immunity of the sovereign 
state and its agencies is well settled. In 49 Am. Jur. §73, p·.284, · 
it states as follows: 

"The liability of a state in its ordinary 
affairs ie somewhat different from that of 
a. private individual. Under ordinary cir• 
cum.sta.nces, it can sustain a liability only 
by reason of a contractual obligation. It 
is not liable for the tortious acts of its 
officers. And where a governmental duty 
rests upon a state or any of its inatru• 
mentalities, there is absolute immunity in 
respect to all acts or agencies. There is 
no moral obligation upon the part of the 
state which can l?.e enforced upon equitable 
principles alone. The state is not liable 
as an individual or private corporation 
may be on the ground that its agent acted 
upon an apparent authority which was not real. 
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Xt is not bc;nmd to co~n•·ate an individual· 
employee tot- 1nJuvies 8\lStain&d Wl'l1le in itt 
•ettviee 1 anti no. righ.'t ~r veoover1 itl. tavor 
t)t auo}l ••1otef eXJ.sts by 1nt•Hne~. or legal 
eonatruot!ot1• ot\ otnei'WifJ$ tlien by $t$.tu1*, 
It 1e ~t the tol1cy or ata;tee tQ; ind~rt 
pettacrt$ tor loas, e1 ther · l'i'o!ll. lae\l et proper 
uwa or e.d1Un1strative pr<tv1$1ona.;; ox- tram 
1na<tequ3it$ •n£or~ment or l.ata ot~ 'the-- in• 
etf1oi$nt adfrlin1$trat1.on ot p·rov1e1one wh1~h 
)lave ue•l'l q(ile to~ the p~teoti&n Of per&ona 
-.no p;too.-~tv. · l':t hal be$n .. hel<l _t~t ·a· •tate 
18 not ltabl.e .for inJuq to pl'iva": ;pfOpertJ' 
'by anima.l.a which 1 t import& or attempte to 
proteet by titatu,te, wheltlu.• the statute 18 
eqnatitut~onal or not. It is tundatl&ntal.r 
ll.owe~r., t~t a stat& aoting through the 
legislattWe iul.e the power to :reeognize 
el.a,inu! a&t.1tl$ t it founded on justice and 
eqUity tor which,. by r&aGon of the sovere~gn 
eharaeter ot: the state, it would othet'Wfse 
not be liable, and on proper OCO~fJ10nS Should 
do so. '1\husJ while' the state is not' li'able 
in totot fer the aete . of 1ts . otf'ie&~_'-'agents 1 
or servEUi;ts, it may assi.:tm.e sueh liab1li t7 by 
statute,, in 'th& absence ot a.icy" prohibition in 
the Constitution of the stat'Et. The state may 
recognize lia'bili t:,r for papent of ntOral qr · 
eqtdtable obl1gationa, when not re$tr1cted. by 
const1tut1onal limitations, and the legisla.• 
ture may p;toperly appropriate public tunds 
for the pqment thereof • 
11 The state oan adopt whatever tnode ormethod 
1tele<.ltfl to determine whether :tt shall be .. 
eome liable and discharge a given obligation. 
!t can select Whatever agency it sees tit ahd 
proper to pass upon the question.; and provide 
that upon the determination of such agency1 
the claim shall be paid; and the inq,uir¥ con• 
duoted by such agenc~ may be adminiatrative or 
judicial, as the leg:t.slature elects. 11 

The Mi&8our1 courts seem to be in agreement as to the im• 
munity of' the state f:t'otn suit. In the ease or Hinds v. City 
of tia.nnibal, 212 s. w. 2d 402, the Supreme Court said: 
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Dr. Addieon M. Duval 

" Inununi t1 from tort l~abili ty tor acts ot: 
public ort1c4u~s in the exe.reifJ$ ot govern• 
mental t"unct!ons 14 .. not retained in thi.s 
countrr t<> pe±-petuate· the 14et that the 
kin$ Q&.l'l ~ no Wl"'tilfiS'• ae pl.aintif~ suggests. 
'rhe ).r·~l.lf.Jal reaso.n ··ror · it is . that the 
e:en&raal rules (Jt rittpcmd.eat. aUJerio~ cannot 
W &Pil~·· to pub~:~t ot~:tcera Withou-t QJen• 
1:ng up unl1ddUJd.pp)ta1bil1ti;ea tor waat(lt.ful 
and dish.ontUJt d1s·sipatton of pub11e, runE!s. 
Bt'own 'V~ 0ttr or Craig; 350Mo. 836# 168 
s.w. 2.d 10$0. Publi:e twxd,s are trust t'unds 
and: pu\}119 pol1~1· does l'lQt ·pem1t them to· be 
cii.ve.-teci troa. ~b&- .purpo•••· 'tor whieh thet -
are. t;tiUJe4· by . t~'t1on•·, .'!hi$. is analogou• 
to tbe l'tlle Which e~empts charitable truats 
from tort. liabilit;v" see Dille v. St. Luke's 
Hospital, MO .• Sup., 196 S, w. 2d 6J.5 and 
case:s o1ted. ::~ change in this situation must 
be mad.e_'b7 the:Leg1alature 1 as has been done 
in prt.lvidins foX' tort cl'aims against other 
state,s and the Federal Goverrirnent 1 because only 
the LegiBlature could prescribe all regulations and 
limitations necesaaey to protect _the public j.n• 
terest· and provide the fiscal basis for payment 
of such claim$~ 11 

This·case is entirely consist6)nt with earlier Miaa:our1 case•• 
In Zoll v. St. Louis County, 12lf. s. W. {2d) 1168, the Court 
stated; 

11 The coul'"tS of this state have consistently 
held that, absent consent of the state, its 
agencies cannot be sued in damages from what ... 
ever source caused, except when acting in a 
private Qr prGprietary capacity as was the 
case in Hannon v. St. Louis County.. su.pra 
(62 Mo. 313) • • _ :tt is the prerogative of 
the state to deterro!ne when suit may be main~ 
tained against it or ita agencies and when not. n 

An opinion a.f thia office dated June 18, 1951, discussed the 
question of whether the state is liable in damages for the wrongful 
acts of inmates of a state maintained training school for the care 
and treatment of feeble-minded and epileptic patients. We believe 
that opinion is entirely consistent with the opinion rendered here• 
in and we are enclosing a copy of that opinion for your convenience 
and information. 



Q~~-
Xt is lb.eret•tte oW.. concluaion the.tr the State ot tiasotlt'1 

u ~t liable or sllbjeot to au:tt tG1:' dtJm41•e wnen perflonilf · 
pro»e~ts' et emplo1e•• at; tp.e skh.·•ntal hospitals 1s eto:len 
or tl~URagH 'bJ' aiSa-te l\oap1 tal patient#. 

fbe fOftC(J11i(i Oj.d.nton, ~oh i·bereb»' apJW&ve, was pre,.. 
~ bt .JIW Aae1atat, elyp l!urch,.. 

tat.pJIAW 
Enc. 


