
ruBLIC SCHOOL RETIREMENT SYSTEM: 
I NVESTMENT FUNDS: 
LIFE INSUR~CE COMPANIES : 
CASUALTY INSURANCE COMPANIES : 
STOCKS : 

Since House Bill ~14 amending secticn 
169 . 040J RSMo 1959, be came eff ec t i ve 
nn Oct0ber 13, 19o1 , the Board 0f 
Tru~tee s of t he Public School Reti r e ­
ment Sys tem of ~tls s~uri are authorized 
t o inves t fU nds of t he system which 

are in rxcess of a saf e opera t i ng balance in common s t ocks and 
pref err ed s t ocks of corporations organi zed unde r t he laws of the 
United St a tes or any state therein subject t o the prudent man r ule 
r egar ding inves tments by trus tees as expre ssed 1n Missouri cour t 
decisions . 

Mr. G. L. Donahoe 
Exccutlvc Secretary 

November 13, 1961 

Public School Retirement System of lUSGOuri 
Jefferson Du1l d1ng 
Jef ferson City, l·tlssouri 

Dear l~. Donahoe : 

This is 1n ans\1er to your rcqueot for an opinion dated 
September ~3, 1~61 , and which reado n~ folloua: 

' HouGe Bill No . 214 a a enacted by t he 
1 at session of the General .AsecClbly 
and approved by the Covcrnor repealo 
Section 169. 040J Revised Statutes o! 
rassouri , 1959, and cnacta ln l ieu 
thereof one new section, No . 16) . 01~0 . 
This section deals with the collection, 
dcponit, disbUl~acment and investment 
of funda of the retirement system by the 
Board of Trustees. Subaection 2 or thio 
oection designatea tbe c.l.aaoos of ecouri­
tiea i n which funds or the syotem may 
be invested. 

'The only change uhich \rill be mdc in 
Section 169. o40 when Uouso Bill 214 be­
coces ef fective will be in suboection 
2 (h) , in which the ~Jorde 1 or casualty 
insurance cocpaniea 1 will bo included. 
Se~tian 169 . 040, 2 (h) will then read 
aD f'ollOliB! 

" • Any securities DB permitted by 
lat~a of l.Ussour1 rclat:iJlg to th.e in­
vestment of the capital 1 I'OSOl"Ve and 
surplus funds of lifo inour~nco com­
paniea or casualty insurance compo.ni.es 
organized under tho laws of M1noour1 . 1 



'For our guidance in administration, we 
wish to request an official opinion which 
will tmE\·:cr the follot·ring: After House 
Bill 2111 beco!:le effective, wi.ll tho 
BoD.l•d of 'l'ruoteec be cm;pm>~ered to 1nveet 
funds of the system in common stocka and 
prcfc~rea stocks or corpoL~tions organizeC 
undar the l~ws of the ~1ited States or 
any Etate therein?'' 

Prior to October 13, 1961, f unds of the Public School 
Retire:IlC.l':~.t Syate:n of l.Ustourl could have been lnvcsted in 
sccuritie~ in the ~ame m31Uler aa permitted by the l aws of 
l·Iiccouri relati ng to lii'c 1nrsur._ncc companie organized 
under the l .... wc of .Us£lour1 . .hen house Bill .To . 21ll became 
e:£ect1ve on ctober 13, 1961 , Section 169. 040, 2 (~) , 
RS io 195~ , was amended to pe1'1llit 1nve:rtment or the fundc 
1n sccuritic~ a~ permittee by the lawa of ruscouri rclat~ 
to cenualty in&urance co";>ar.ies LD t·Tell as life 1naur..:mce 
COmpanies OrgAnized under the l&WB of MiSOOUri . 

Life 1nourance companieD are defined i n Sections '376. 010 
and 376. 0201 RSho 1959, u..!d t.ne 1nvest!aent. o£ the capital, 
reoerve, s.na. curpluo rundo or life insurance cor.tpanieo organized 
U&lder the 1 l'IO or the State CJ£ -~scouri in govcl·ncd by Section 
?){6 . 300, P.Si.o J..,..~ , en~ cert.c..:U other statutory provioiono bich 
are net applicnb~e to your inquiry. ~ne 1nvcutoent 1n comcon 
otockc by 111'c i ouraacc co:.4)e.x...ic.s is lim!tcd by Section 376. 305, 
ns ... ~ 1959. 

Inourancc cotr.pan.iea ot her than life, or '•casualt y inour­
ance companies'' are described and defined by section 379. 010, 
RSMo 1959. The inve2tment or capital and other funds of casualty 
1nsu...-anco co~nnics ia governeC: by Section 379 . 080, RSI•lo 1959. 
'i'hio aection prov1ucs in part cUl follows: 

a· * * • and the remainder of the capital 
of aa.i<.. cotJPanios und their other aasets 
may be invezted either in the propert~ 
or sec uri t i es in this oection abo"'· c men­
tioned, * 4 * or in ~tocks, bonde or 
eviaences of indebteaneas issued by 
corporationc organized under the laws 
of this ctate, or of the United Staten~ 
or of any other otatc, * * * provi~cd, 
th~t no cueh ~~surance company may buy 
stoc!: in :my comp::!.nY to ar. amount which 
~'1.11 give th.e company co buying the 



Mr. G. L. Donehoe 

virtual control of any- other corporation, 
• • • and no such company shall invest 
more than t1Urty-f1 ve per cent ot the 
surplus to policyholders of such acquir­
ing eouq>any, or fifty per cent of its 
surplus over and above its liabilities 
and capital, whiohever is greater. 1n 
the stocks or bonds o~ any other such 
corporation." 

This section •xpressly authorizes the investment ot 
capital and other assets of casualty insurance companies in 
stocks ot corporations organized under the lawa ot Jl1saour1, 
the United States, or at17 other State. This includes both 
c01111l01l and pre~erre4 stocks. Therefore, beginning Octob•r 
14, 1961, the Board ot Trasteea o£ the Public School Retire­
ment System ot Missouri is empowered to invest tunds ot the 
system 1n eollllllOn stocks and preferred etoeks of corporations 
organized under the laws ot the United States or any state 
therein. 

There a~ certain restrict~ons contained 1n Section 379.~80 
cone~~ the investment of the first t•o hundred thousand dollars 
ot the capital of casualty insurance companies 1 and certain 
11111tations on such insurance cQIIPanies conceming the amount 
penntt.s to be invested in the stock ot other eoapanies. These 
are restrictions on the initial capital ~vestments an4 l~tationa 
on the a.ount o£ investments ot the casualt~ 1ns~ce companies. 
The~ are not restrictions o~ 1~tations on the t~ of secur1ti•a 
in which investment ia permitted. Subsection 2 (hJ ot Section 169.040_ 
RSMo, Laws 1961, p. , now provides that the Public School 
Retirement Systam may Invest all funds under ita control which are 
in excess ot a sate operating balance 1n • • • 

nAnl securities as permitted by laws or 
Missouri relating to the investment or the 
capita.l6 reserve and surplus funds ot lite 
insurance companies or casualty insurance 
coapanies organized under the laws or 
Missouri." (Emphasis supplied) . 

casualty insurance companies organiz ed . unqer the laws ot Missouri 
are peraitted to invest funds 1n stocks, (both common arul preferred) 
issued by corporations organized under the laws or the United 
Statea or any State therein. The Public School RetireMnt S7Btem 
is peraitted to inYeat ita tunda which are 1n excess or a sate 
operating balanoe 1n any securities w~ch are per.isaible invest­
menta tor casualty insurance ca.panies. 'l'beretore, the Public 
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School Retirement System is empowered to invest ita runcts which 
are in excess of a safe operating balance in commoa stocks 
and preferred stocks of corporations Ol'gan1Ze<1 under the laws 
ot the United States o.r any state therein. 

We teel it appropriate at this time to call your attention 
to the case or Rand et al. v . Mckittrick~ 142 s.w. 2d 29. 1n 
which Judge esthues referred to the Restatement of the Law, on 
Trusts~ and then stated at page 31, as follows: 

"As to the duty of a trustee in making 
1uve~~i'J-!nts, see sec. 2'2:7, page 645 or 
the same book, where we find the rule 
as follows: 

'In mald.ng investments of trust funds 
the t~tee is under a duty to the bene­
ficiary 

1 (a) in the absence of pravisions in 
the terms of the trust or of a statute 
otherwise providing. to make such invest­
ments and only mch investments as a 
prudent man would make of his own property 
having pl~imarlly in view the preservation 
of the estate and the amount and regular1 t y 
of the income to be derived. 1 

"This latter statement is the yardstick 
generally used by the courto of the union 
in «etermining t he dut~es of a trustee. 
Courts following the New York rule, as 
~tell as those following the Ma$aaohusetta 
rule, are 1n perfect harmony on this ques­
tion. It 1s also the rule 1n this s tate. 
See Cornet v. Cornet. 269 Mo. 298, 190 
s.w. 333, loc. c1t. 339 {5). 

" [1,2) An analysis or these cases will 
disclose that the courts or the land 
have required trustees or trust funds 
to exercise a greater degree of care and 
caution when investing such tun4s than 
prudent men ordinarily e~ero1se when 
investing their own funds. Investments 
which are specul.ati ve in nature bave 
been universally tabooed• by the courts 
ot the union, as proper inveat..nte tor 
trust tunds. Yet prudent men may and do 
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invest 1n speculative enterprises. \111ld 
v. Brown~ 120 N. J. Eq. 31 1 183 A. 899. 
Hence tbe rule is well stated~ Restatement 
of the Law, on Trusts~ supra. that 
trustee·s may 'make suob investments and 
~ suoh investments as a prudent man 
WoUrd make of hie own p roperty havtaf primarily 
in view the preservation of the es a e ana 
the amount and reg\ilari ty of thi income tO 
'De derived.' !he part we hive !til!clzed 1s 
ImPortant. • • • An ex~at1on ot the cnsea 
will demonstrate that trust funds~ in those 
states wh$re the courts . legislature, or the 
people by constitutional provision have pro­
hibited the investment or trust funds 1n 
stockzJ have tared no better than have the 
trust funds 1n the states following the 
Massachusetts rule~ We think this demonstrates 
that the preservation of trust estates depends 
more upon the integrity, honesty and business 
acumen of the t rustees than 1 t does upon 
arbitrary legal classifi cation ot securities 
wherein trust f'unds may be invested .. • * *" 

The Court then quoted w1 th ~proV'al from the C&S8 ' or Walke~ 
v. Buhl. 211 Mich 12~, 178 N.w. 651 1 12 A, L. R. 569J as tollows1 

"'When such a :fund passes into the hands of 
a trustee, it becomes impressed w1.th a double 
4utyt First, to so invest it that it can be 
turned over at the expiration of the trust 
period w1t11out loss; and; second, to secure 
an income therefrom. He must act honestly 
and faithfully; and in what he believes to 
be the best interest ot th~ cestld que trUst . 
He must exercise a sound discretion, ne is 
bound to proceed with diligence in investigating 
the nature o£ the proposed investment; and to 
u se such care in deciding as; 1n goneral, 
prudent m~1 or intelligence and integrity in 
sueh matters eDJPloy 1n their Oliiil affairs when 
making a permanent investment; in which ~~e 
pr~y obJect 1s the preservation or the tund 
and the seoon4ary one that or obta1ning an income 
thePetraa. He must not permit himselr to take 
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the bazar4 or an 1nveataent with the hope ot 
lazosely increasing tbe f'und as he m18bt, perhaps, 
do in the prwient manq..ant ot b.ie own estate. 
'fhe entire el..ant ot speculation DIU8t be 
removed. Be must at all tiMe ~r that 
he is bancUins a trust tunct.. the care of which 
has been 1ntl"Uated to h1JI in nl1ance on hie 
integrity, fidelity and sound bueine~e 
Juasment.•" . 

In the abe.noe or epee1t1c statutory restrictions on this 
type ot 1nveataent, ~ Board o~ 'l'rwsteea o~ the Pu.blio School 
Ret1Hment System or llleao\11'1• in acba1n1ster1na and investing 
the tunda of tiM syatea. are bound b:y thia general law respecting 
trusts and trustees. 

We aasuae that the Board or 'PruatHa are tully aware ot 
the other pro.Yieione ot Section 169.040, IUIJio 1959, and the 
requireaent that the7 aball aee that the fluncls are safely 
preserved an4 provide appropriate ad'egu&l"'ds againat loss by 
the system in any oonttnpncy. 

COHCLUSION 

Sinoe House Bill 214 aMn41na Section l$.040, RSJfo 1959, 
bee ... eUective on Octobe~ 13, 1961, tbe Boarcl ot 'trustees or 
the Public School Reti~nt S7BteD ot Missouri are authorized to 
invest tun4s ot the srstea which are in excess ot a ~· 
operatinS balance in ct on stocks and preterred stock8 ot 
corporations orsanized under the laws ot the Onite4 Statea or 
any atate tlWrein subJect to the prwlent man rule regard1ns 
investments by tNatees ae expressed 1n Jliasou.ri court 4eoie1ons. 

t'his op1n1on, wh1eh I b.e~b,- app~ve • wa.e prepared by my 
uaiatant, Wa.,ne w. Waldo. 

Yours vePy truly, 

'l'HbJWl t. lloLf16i 
Attorney a.n.nJ. 


