STA%E.RE%IRE%ENT‘ACT: The General Assembly may cohstitﬁtionally

STATE EMPLOYEES: amend the lMissouri State Employees! Re- .
MUNICIPAL EMPLOYEES: tirement System (Sections 104.310 to
UTILITIES: 104 .600,RSMo 1959) by granting, prior
CONSTITUTIONAL LAW: service credit to a cipy employa@ for

service rendered by him as dn. eintPfloyee of

a private utility proor to the date said
private utility became municipally owned,
when said city properly elects te place

its employees under the provisions of the
Missourli State Employees! Retirement System.
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Honorable Jack Curtis
Senator 30th District
Landers Building o
Springfield, Missouri =

ﬁeur'ghaitér Curtist |

. 'This is in reply te your opinien rvguﬁs% of May 3,
1961, wherein you advise that Seniate Bill No. 182 pro-
poses to bring clty and gounty employees under the state
retirvement system, by sald city or county electing to do
go by resclution or ordinance adopted or passed by its
legislative body.

You further advise that, in some instances, private
utilities have been taken over by the ¢ity or county and
sald employees of thesge utilities have been retained by
the city and county with their seniority rights. '

- In addition, sald Senate Bill No. 182 makes no pro-
vision giving eity or county employees credit for prior
gervice, but you state that it may be amended to add such
a praovislon. -

Your inquiry then is:

"Can the general assembly legally grant

prior service credit for service rendered
by an employee to a private utility prior
to the date it became muniecipally owned?®

If there are any limitations on the power of the Gen-
eral Assembly in this regard, they are to be found in
Article ITI, Section 39(3) and Article VI, Sections 23 and
25 of the Missouri Constitution.
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Article III, Section 39(3), provides as followss

"The general assémbly shall not have powert
(3) To grant or to authorige any county or
municipal authority to grant any extra com-
pensation, fee or allowance to a public
officer, agent, servant or contractor after
gervice has been rendered or a contract has
been entered into and performed in whole or

in part.®
Article VI, Section 23, providest

*No county, city or other galiticnl corpo-
ration or subdivision of the state shall
own or gubseribe for stock in any corpora-
tion or assoglgtion, or lend its credlt or
grant publie money or thing of value to or
in ald of any gbrporation, association or
individual, except as provided in this
gonstitution.®

Article VI, Section 25, provides:

*No county, city or other pelisicsal corpo-
ration or subdivision of the state shall
be authorigzed to lend its credit or grant
public money or property to any private
individual, association or gorporation,
except that the general assembly may au-
thorige any municipality to provide for
the pensioning of the salaried members of
its organiged police forece or fire depart-
ment and the widows and minor children of
the deceased members, and may authorigze any
city of more than 40,000 inhgbitantas to
provide for the p&nsioning of other em-
ployees, and the widows and minor children

of deceased empleyeesi and may also aguthorilze

paynments from any public funds into a fund

or funds for paying benefits upen retirement,

disability or death to persons employed and
paid out of any public fund for éeducational

services, and te thelr beneficlaries or estates.®
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In Gubler v. Utah Btate Teachers' Retiresment Bd.,
192 P. 24 580, 2 A.L.R» 23d 1022, fifty former parochial
teachers seugﬁt to have a 1945 amendment to the "Teachers!
Retirement Act™ declared valid and censtitutional, and
interpreted so as to permit them to receive credit in
computing retirement bensfits for prior services per-
formed as teachers in parochial schools.

S8aid amendment stateds

w{3) *'Teacher' shall mean any person who
is serving under a legal certificate as
a legdlly qualified teacher in a public
day or evening school or as a superin-
tendent, or supervising executiva, or
educational adminigtrator of publlc
gchools, or librarian or persons who
aught in schools of this state whose
crad 8 \ aYe d by & ‘Q "N r " ,
of Utah or the Utah state agricultural

prior to dJuly 31, 1938 . . « ¥ Emphasis
guppiied. ‘

Article VI, Saction 30 of the Utah Constitution con-
tained the same prohibitions as found in Artiele III, Sec-
tion 39(3) of the Missouri Constitutien.

In refuting the argument that the 1945 amendment was
a payment for services which had been previously rendered
within the meaning of Article VI, Section 30 of the Utah
Constitution, and thus unconstitutional, the court stated:

#*Having previcusly indicated an ac-
ceptance of the principle that the
purpose of the Teachers!'! Retirement
Act is to attract to and retain in
our public school systems,. qualified
and experienced teachers, we affirm
that principle. Our cengtitutional
provision contemplates that to make
the payment of additional compensa-
tion illegal the services muat have
baen fully performed prior to the
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payment. Such is not the case in this
situation. In theé present controversy

the contracts were still being performed

at the time the amendment was made, The
teachers? serviees were still of value to
the schoel sy and the Legislsature

was enbitled ta iaea ‘its valus on those
services. If a teacher has betome ex~
perienced through years of teaching, this
is a factor whieh may be given eonsideratien
by the. Legialahurn in setting the amount of
remuneration that ¢an be paid in the future.
If in the judgment of the Legislature the
retiremant plan will induce expsrieneed

and competent %éacheirs to remain in’'the
state 8chool &ystém by receiving additional
pay in the farm of g1 assured income upon
retirement, then the fact that prior ser-
vice is ineluded as one of the factors in
arriving at the amount of the indrease in
payments after reétirement, doe¢s not neces-
sarily taint the aet with illegality be-
cause this factor tends to grant additional
compsnsation. It can reasonably be estab-
lighed that this Tactor together with others
used by the systeém has a tendency to carry
out the legislative desira %o retairn compe-
tent help actlve in the tsaching vocation.
Prior sérvice eredit may have a tendency

to increase the anments made to the teacher
during the time he or she teaches, between
the passags of the act and the time of re-
tirement, but this does not eontravene the
constittitional provision. It may be con-
sidered in the nature of an inducement to
have experienced teachers remain part of
the public school asystem. If so construed,
the act ig still vBlid. The act (not the
amendment ) ‘¢an only be invalid in the event
we were required to hold that the prior
gervice credit was in effect a gratuity

for services prsvieusly performed. We are
not impressed that the act should be so
construed. If there is reasonable doubt
about the validity or invalidity of this
act, then the duty of this court is to re-
solve the doubt in favor of constitutionality.
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We belleve the legislative purpose

was to maintain or better the standards
of the teaching voeation in this stats,
not by attempting te ﬂiegallr pay
teachers for what they had done, but to
legally offer them additiongl compensa~
tion if they would continue to devote
their energies to instructing the school
children of thia Stateﬁ « » o

In Hammitt v. Gaynor, 144 N.Y.8. 123, the court vas

 asked to determine if a statuts authorising the retirement

i

and pension of New Yark-ﬁiﬁ?'amplgiaea with at least 30
years' service was unconatitutional in that it authoriged
and granted extra compensation to “a public officer, ser-
vant, agént or contracter" within the meaning of the pro-
hibition of Article 3, Section 38 of the New York Consti-
tution. .

The court
tutional state

1 in determining that the statute was consti~
81 |

“The phrase Textra compensation to a
publie servant?!, as used in the Con-
stitution, evidently refers to an
additional payment for serviees per-
formed. It canngt well refer to a promise
of compengation for future service, since
the amount of that compensation is within
the power of the Legislature to fix. The
rendering of services by persens of the
class affected by the statute now examined
is voluntary on thelr part, and they are
under contract of service for no fixed
time; hence any promiss of reward in
addition to a daily, monthly or yearly
compensation which ieeks to the future

and depends upon the contimued perform-
ance of service after the promigse is

nade enters into the consideration for
services to be rendered and is not Yextra
compensation® nor 1s it a 'gift.t This
element of a progpective beneflt to the
gmployee for future services is in ne sgense
lacking from the statute in guéstion. The
fuature period may be short, depending upon
the postgonement of the employset's condi-
tion of incapacity, or, in many cases, of
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higz attaining to the full period of ser-
vice under the act} but the relation of

the compensation t0 the value of the future
services 1s a matter of leglalative dis-
eretions Undsr this statute employees

‘who shall have bsén? in the smployment

for a certain period may receive pensions
upon 'retirement from sctive service.? The
retirement is necessarily to be at some
time after the passage of the act, and ap-
plles only to persons who wntil retired
shall remaln in ?tactive service' from which
by virtue of the statute t%:i.arerte be
retired. Thus the gtatute makes the promise,
not of 'extra compansation', bus of a pros-
pective reward under certain eonditigns to
an employee who remaing in servic¢e fapr some
period thereaftér, which, as I have neted,
may be short, but none the less involvas
futurity of performance sufficlent te take
from the pensien, when awarded, the character
of & gift or extra compensation, and to be-
stow upon it the quality of compensation for
gervicea; the quantum being within the un~
rgstricted power of the Legislature.®

Thus, it may be stated that the Genseral Assembly may
by statute grant prior service credit to an employea for
service rendered by him te the private utility prior to
the date it became munieipally owned, when ha comes under
the 8tate Retlrement Act, without be{ng in vielation of
Article III, Section 39(3), and Article VI, Bections 23
- and 25, of the Miasouri Qonstitution.

We find no basis for distinguishing between prior
service rendered while the utility was privately owned
aﬁd service rendered after the utility was acquired by
the city.

The rationsle ig that the CGeneral Assembly may do
so if such action would be deemed to benefit the public
by inducing competent people to enter and remain in pub-
lic employment, and that such a credit or increase to
the annuity of one under the 8tate Retirement Act is
merely an additional compsnsation for performance in
the future and not for services previocusly fully per-
formed.
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CONCLUBION

The Genersal Assembly may constitgtienall anend the
Missouri State Empleyees' Retirement 'System (Sectlions
104.310 to 104L.600, R8Mo 1959) by gradting prior service
oredit to a gity employee for service rendered by him as
an employee of a private utility prior to the date sald
private utility became municipally owned, when sald clty
properly sleets to place its employees under the provi-
sions of the Missouri State Employees! Retirement Systen.

The foregoing opinion, which I hereby approve, was
preparsd by my assistant, George W. Draper,1iI.

Very truly yours,

THOMAS F. BAGLBION
Attorney General
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