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STATE RETIREJ.l,IE~Tr ·ACT: 
STATE ID.'iPLOYEES: 
riwNICIPAL EfllPLOYEES: 
UTILITIES: 
CONSTITUTIONAL LAVv: 

The General Assembly may constitutionally 
amend the J!lissouri State Employees' H.e­
tirement System (Sections 104.310 to 
l0/+.600,RSMo 1959) by gran~i~g,pM-. ·or 
service credit to a ci'Yy emp1Dy~~· for 
service rendered by him asi E.ln- eihf!1oyee of 
a private utility pr~or to the date said 
private utility becaue municipally ovmed, 
v.Jhen said city properly elects tQ place 
i"Gs employees under the provisions of the 
Missouri State Employees' Retirement System. 

lv1ay 19, 1961 

Hone·rabl.• Jack Curtis 
Sena\•t · JQ~h . lU.atrlct 
lraztift"• .fMi~dtac 
8prtnatl~~4, ·Miaaour1 

D•ar teaat4r aurtta a 

Fl LED 

. · 1h ..... 1·1J ... ~.··.•.•···.1n r.· •Pl.y_ tc. .. your .oPi.~ .... !'.tt J"eQ;Ut~:at o. t.· .. Ma.Y ), 1961" llh:trflin you ad.vl.a• that Jenate. 1111 No. 182 pro-
pea•e •() tfto~g ci1lt and C)ounty tD1plot•••·under the state 
re"'-~remea •. e)'~t.-, by laid city ot c'unty electing to do 
to bf rfs611l~ion or ordinance ado)J\e4 or P$Ssed by ita 
legi•lattv. body. 

Yj)u further ad.vi41e that., in some in$tanees, prtvate 
util!ti•• have b.On taken over by the eity or couilt1 and 
said employ••• or these utilities have been retained by 
the city and county with their seniority rights~ 

ln 4ddition, said Sen•te Bill No. 182 makes no pro­
vision giving city or county empl•f'•o credit tor prior 
service, but you state that it may be 4Jilended to add such 
a p:rovi.&ion. 

Your inquiry then iss 

"Can the general asaem'bl.y l•g•lly grant . 
prior service credit for service rendered 
by an employee to a ptiva~• utility prior 
to the date it bec-ame mu.nicipally owned?" 

If' there •r• any limit~tions on the po-wer of the Gen­
eral Assembly in this regard, they are to·b.e found in 
A.:t'tiele III,Seetion l9(l) and Article VI, Sections 23 and 
25 of the Missouri Const.itution. 



Honorable Jack Curtia 

Article UI, Sec~ion 39()}, provid•a as tollowsl. 

-The general aasttably shall not hav• powera 
(3) To g~a.nt Ol'" ~o authorice any eounty or 
municipal· au~hority to grant any extra oom­
p-.naati.on, f'ee or aJ,.lowance to a public 
o.f'ficer, agent, aerv•nt or eontra.ctor after 
service ha• been rendered or a contract has 
been entered into and pertotmed in whole or 
in part•" 

Article VI. le-otion 2), provides l 

•No county• cl\y or other political aorpo• 
ration or auWtvteion ot the state shall . 
ovn or GUb$~~be tor stock ~ any corpora­
tion or aase>.lt,tion, or lend ita credit or 
grautt pul;)litf-~e:r or thillg Jt>f vJlu• to or 
in •1d ot.a.ny •ti1'0rat1oa. t\poeiAttion or 
tndi vidual. except as pron66d in this 
constitution.• 

Article VI, $ection IS, providee; 

"No county, ci t7 or other polittcal corpo• 
ration Gr aubdi vi•ion of th• l'tate shall 
be authorised t.o lend ita o"tiit or grant 
public money or.property to .any private 
individual. associ~tion or 4orporation, 
except th11t th •. gen~ral ass8DlblJ may au­
tbori:ze ant DIW'li.cipality to provide for 
the pensi0ning ot the salaried ru.embers of 
its organiaed poll. ce force .or fi.re. depart­
ment and the widows and minor ehildren or 
the deceased mem})ers, and ma.y authorize any 
city of mol"'e tb.$!1 40 000 1nh•bitants to 
provide tor the pens!oning of other em­
ployees, and the widows and minor children 
of deceased employees! and may also authorize 
payments from any pub ie funds into a fund 
or funds for paying benefits upon retirement, 
disability or death to persons employed and 
paid out of any public tund.for educational 
services, and to their beneficiaries or estates." 
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Honorable Jack Curtis 

In Gu.bl•r v. Utah $t•te~ T$achcn·•• letirement Bd. • 
192 P. J<l 560 2 A.L.R"' ld ltl~2, ti:t'ty tormer parochial · 
teaah$r& so~t to h.av• a 194§ am•ntim$nt to th• •Teaehers t 
Retinmen't AC$11 declared velid and constitutional, and 
interpr•ted. so ae to penn~t.· . th$111 tc receive cr•dit in 
computlng retirement benefit$ ftJr prior services per­
formed aa teachers in parochial schools. 

Said amendment eta~edl 

• ()} •Teacher' ahall mean any peraon who 
is eerving und.er a legal. eerti£1cate as 
a legally qua11tied. teacher in a. public 
clay or everilngaehool or as a auperln­
tcendent. o:r su~Htt"rla1ng Pe411tiv4J, or 
educational adlatrd.strato*" ot public 
schools{. Or U·\):ra~ian -__ . ~ -· ... o 

u t . . ott . a: o 
orad t t 'e ·u · : r: t 
f ti 

··ton 

Article VI, Section 3G of the Utah Constitution con­
tained the same prohihitione as found in Aniele III, Sec­
tion 39(J) of the Missouri Oons1litu.tion. 

In refuting the argument that the 194.5 amendment was 
a payment. tor services which had been p-reviously rendered 
within the meaning or AttiQle VI 1 8eet1on ;o of the Utah 
Constitution, and thus uneonstitutional;f the oourt stated: 

•Having previously ind.i~at;ed an ac­
ceptance or the principle that the 
purpose o£ the Teachers t Retirement 
A.ct is to at tract to and retain in 
our public achool systell'ls,:qualified 
and experi&nced tea~hera, we affirm 
that prinoiple. Our coni!Jtitutional 
provision cont:em.plates that to make 
the payment ot additional co.,.nsa­
tion illegal the services must have 
been fully per.formed prior to the 
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Honorable Jack Qurtis 

pqnt$11t .•.. Such is. n~ the eae• .. in thie 
situation.. · . 111 the pre$ent controversy 
t:he oontrac't'a .· •·r• still being pel"tormed 
at the time the •ad'oulnt -..aa ·IJlade. !he 
te•chers• semoes wer~ etS.U · ot •a.lu• to 
the scho~!'l.a?Y~•o , ,t»:d the l.Jegiala'tu;re 
was· ttntitle~ t& •l•e~ itJS valttt on those 
services. · It • teacher ha• beco-. · ex ... 
p.· erieneed t~t-0\1$~. y. •.·ara . ot tttaohi.ng1. t. his 
ia a fac'tor whiell ·ataY be .given Ctm814erat1on 
by the, L$g1.a.t~ in ee.tting the amount of 
remunerat1.bn th·at · cam be pfi.id. U1 t.ne tuture. 
If in the judgment C.t the J;e&telature the 
r•tire~ent plan-~~~ indUce ·experif)Jlped · 
and· oompeten~ · \Mtm:•r•. to Hl'Otln in·· the 
state ··sdb:ool arst• by recetY!ng additional 
pay in 'the· :torrn .ot W1 as$Ut"4td. income upon 
retirement, th$). th$ faet that prior . ser­
~oe is included as one ot· th.e factors in 
arrl vi:ng at t,b• ._,u.nt of· ~b.e ~erease in 
paymen~s llft·e:r t:ttiJ".-en't• do•• not neees­
satily taint ~he «ct 'tfi:th ill.g$lity be­
cause this· tac:tor tl\nd~ to ~t additional 
compensation. It 4an·reaaona'bly be est•b­
lished tl1.at th!.a factior toge'h•r "1 th others 
u.aed by the •tst-«n has . a. ~eadetulf . to carry 
out the leg~alatlv• desire to retain compe­
tent he1p. aet:i'te iJ'l the teaebint vocation. 
PX"ior service credit may ·lutve e tendenoy 
to inereas~ the payments JD&de to the.teaeher 
during the tiate he or sht t•aches, between 
the pasaaA of the act and the time of re­
tirement;'bat.thiadoes 'riot contravene the 
constitUtional proVision. It may be con­
side¥ed in the nature of an inducement to 
have experienced teachers reiJ2$in part of 
th~ .. pu. blic sc.hec>l. · s.rstem.. I£. so constru. .. ed, 
the act is sttll 'f'~id. The act (not the 
amendment) -~¢1. only ·ba invalid in the event 
we were required to hold that the prior 
service crtdit was in effect a gratuity 
for service$ previously performed. We are 
not impressed that th$ act should be so 
construed. It there is reasonable doubt 
about the validity or invalidity of this 
act, then t.h& duty of thi.EI court is to re­
solve the doubt in .favor of constitutionality. 
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Honorable Jack C~is 

We believe the lttglslat1 v• purpo•e . 
was 1H> maintain. or better the ~nd.ards 
or the t\laonini. , .. vo~ation. : in ."hta at ate. 
not by attljDlpt!na to Ulfiigdl.y pq 
teache~s tor what . thay .. h.Jd. ~-. bUt to 
legallj off~r th.- 4d.dit1onal. co•penaa­
tion 11' thq woal.d: aon'tinue to. cbtvote 
their en erP.•• 'to instructing the school 
children &t thl,. at.•te.. • • • • 

In Hammitt v. O•ynot', 144 N.Y • .S· 12)1 tne eourt .wae 
asked to determine if a " ... ~'tut.e.· •utb..o.·rlsin. · .. · s .. th• r.etirement 
and pension. ot New York. et., employees ,_ttb at l•••t )O 
years • strrt41J was ucouti..tutional in th•t it- •uthorlced 
and gll'at~tred enrJA <~ompen-.tion to •• pualic otti~er. ser­
vant, · agat or contr-.cter" within t»he meaning o£ the pro­
hibition ot Article ) , Section )8 of the New York Consti­
tution. 

The cou.rtt 1n determining that the statute was const;i• 
tut1onal statecu 

•The phrase 1ext$'ra eoxapeneation to a 
public set"V4tlt'1 •• usecli.n the Con-
sti t. ution1 evidt~~.ly.· r. ef. er·s t. o. an 
additionu paym-t, for servic•s per-
termed. It cann(1t well refer to a· promise 
ot. compensat~on for future serVice, sinee 
the amount of that compens·at1on is within 
the power of to L&gislature to fix. The 
rendering of services Q'y · pe~$01\$ of the 
class affected by_ t:be stat-ute now examined 
is voluntary on their part· and they are 
under contract of serrlde !or no fixed 
time; henee any promise of reward. in 
addition to a daily· monthly or yearly 
compensa,,ion wht'eh looks to the fUture 
and depends ~P<U1 \}le continu•d perform­
ance ot serviee at~er the p~o$1ae is 
made enters into the consideration tor 
serrle.es to be rendered and 1 a not 'extra 
compensation' nor is it a tgift.t Thi~ 
elentent of a prospective bene£1t to the 
employee for future services is in no senee 
lacking f:rom the st.· atute in que. stion. The 
future period Bll.lY be short • dtJpending upon 
the postponelnent of the employe·e•a condi­
tion of incapacity, or, 1nmany cases, of 
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his attaining \o tile full period of ser­
ri.ce under the a.~tJ but the :ral•tion of 
the eQll'lPen•ation .. to . th• value oZ the future 
aerviots. ts ·.a mat:tet'. o:r leat•J.~tiv• dis­
cretion• Und$r tbiJ, t\atute •Pl~ree 
'who $hall ll.e.ve :b••n' in the •tnPl0}11Utnt 

!;!n8•;:ti:!!.~:r~mm:!ti::•!::J::=~o~:e 
rEJ-tiremen:t is n•cesaarily to be •t some 
t!;me alter the PP8U$ ef the· aet, an4 . ap­
pli:ee only te p&t-sone who until r•tiretl 
shuJ.· r4J!la1n in ·•aetive aerrtet*' trom. whieh 
l;)y virtue of tbe st:atut• t~~ ar~ to 0. 
retired. ·tnlls tne· ttt•tut• . · fl$ ·the promise, 
not 'Ot 1 ~n co•Ptttsat·ion • • bu~ ot a pros­
pective rew.ard Ul14tr c&rtain eondi t1-<ttu:s to 
an employt.e litho nma1ne in serri.ctt t•r. some 
pex-iod ther•att•r• which, as I have Il,Q:\ed, 
may· be short • . but · none the leas inVOl.Y4$ 
tuturtt:y ot pertQ.rmance sufficient to take 
trom the penai:en1 when awarded.· the ch!l;racter 
of a gift or extta compensation_. and to be­
stow upon it . the. quality of· eo~s.ation tor 
services; the qQntu.m b.eing within the un­
restricted PcJ\fe~ of the Legislature.• 

Thus, 1 t tuar be stated that the General Assembly may 
by statute grant prior service credit to an employee for 
service render.ed by hilD. tc th$ private utility prior to 
the date it· beeame JIJ.Unieipally owned1 when be . comes under 
the State Retirament Aat1 wit __ hout be:tng in· vio.·lation o£ 
Article III-. Seetion 39(J}, and Article VI, Sections aJ 
and 25, of the Missouri Ooosti tution. 

We find no basis for distinguishing b•tween prior 
service rendered while the utility was privately owned 
and se:rviae rendered. after the utility was acquired by 
the city. 

The rationale is that the General Assembly may do 
so if such action would be deemed to benefit the public 
by inducing competent poople to enter .and remain in pub­
lic employment, and that aueh a credit or increase to 
the annuity o£ one under the State Retirement Act is 
merely an additional compenslition for performa.nce in 
the future and not for services previously fully per­
formed. 



Honorable Jaek Curtis 

GONCLQS!ON 

The General Assembly may eonstit~tionallf amend the 
Missouri State bployees' Retirement System {Sections 
104,.)10 to 104.600, R3Mo 1959} by granting prior service 
credit to a. Qity employee for service rendered by him ai!J 
an employee of a pri va.te utility prior to the date said 
private utility became municipally owned• when said city 
properly elects to place its employees under the provi­
sions ot the Missouri State Employees' Retirement System. 

The foregoing opinion, which I hereby approve. vas 
prepared by my assistant. George \f. Draper,II. 

0\fD lc 

Very truly yours, 

THOMAS F. EAGLETON 
Attorney General 


