
DEPOSITIONS : If a plaintiff i n a civil action i n 
magistrate court is a nonresident of 
the State of Missour i and not present 

NONRESIDENT PLAINTIFF : 
EVIDENCE: 
MAGISTRATE COURT : at trial , hi s deposition may be used 

to pr ove his case , provided he has com­
plied with the statutor y pr ocedur al 
mat t ers r elating t o the taking of said 
deposition , as well as to its intr o­
duction dur ing trial. 

October 9, 1961 

Itonorable Dwight .Be•l.s 
Representative lOth District 
Jackson Oounty 
60) Co~eree Building 
Kansas City &, Mi3souri 

Dear Bepreaen1;ative Beals: 

F fLED 

This is in reply to your opinion r•quest of July 26, 
1961, wherein you advise t hat t he magistrate j udges in 
Jackson County will not let a nonresident plalnti!'f prove 
his case by deposition. As a raault , your opinion request 
is directed to t he following: 

•- - - If a plaintiff is a nonresident 
and complies with the procedural mat­
ters required before taking, I cannot 
aee why ther cannot be read in a Magis­
trate Court to prove his case . • 

It is to be noted that in rendering t his opin~on , it 
will be assumed that a nonreaident plaintiff ot t he State 
of Missouri baa complied with the statutory procedural re­
quirements for taking depositions. 

Section 492.110, RSMo 1959, establishes the right to 
obtain a commiea1on to take the deposition of an out of 
state witnasa. 1114 aee~ion s~atea: 

"When ~he witness reaidea out of this 
state, t h$ party desi~ing his testi­
mony may sue out or the court in which 
the suit is pending or out of t he of­
fice or the clerk thereof, a commission 
to take the deposition or the witness .• 

In addition, Section ~92 . 220, aBMO 1959 (Supreme Court 
Rule 57.14), confers the right of a party to a euit 
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pending in anx court gt _racerd to obtain a commission to 
take a deposition. Tbus,lepoa1.tiona m.ay be obtained of 
witnesses in a pending suit in a Magistrate Court because 
said Court ia one of record. This rule wae $tated in 
State v. Blecher, )61 Mo. 1107, 238 s. w. 2d 36l,l.c.J6Ja 

•Magiatra~e courts are now courts of 
reco-rd and in P9nding cases over •hich 
they have j,uriadiction are expressly 
empow•r•d under the constitution and 
the existing statutes. Mo. It.S. 1949, 
$eea.49a.llO, 492.220 t-o iaaue com­
rn14a1oaa to take depositions upon 
•r.1 t ten interrogatories. • 

An indication that the legislature intended that dep­
ositions could be used in JD4giatrate courta 1a e,videnced 
b7 the l.a~age of Sectiona 492.130 (SUpreme Court Rule 
57.0;), 492.)60 (Supreme Court Rul• 57.28}, and 517.600, 
RSJio 1959. 

Both Section 492.130 (Supreme Court Rule 57.05), 
which tnumeratea the powers end duties of an •tficer under 
a commiaai~n to take depoaitionat and Seet.ion 1.92.)60 (Su­
preme Court Rule '7 .28), which cb.recta the manner in which 
the offic.er taking th• depoaitiona and exhibits shall be 
tiled with tbe CQcurt atatel in part: •to the court in 
which or the .ip~tt bel' ore whom the action i• pending. • 
Section 517. · o •pter 517. ISMO 19'9• dealing with 
Magistrate Court procedure refe-r-a to •other witnesses vho 
testify orally or by deposition.• 

Since a depoaition 1a pel"Dlieaible in an action pending 
in Magistrate Court, it may be uae4 therein in the aame man­
ner t hat a d•pontion- may be used in Circuit Court. This is 
due to Section 517.640, BSMo 1959, which atatae: 

tl!ba proceedings upon the trial of suits 
before magistrates with reap•et tc the 
examination o£ witneasas, the submission 
or evidence and argument,, and the order 
and conduct of the tl"'ial, shall, when no 
other provisio-n is made by law, be goTerned 
by th• usage and practice i~ the circuit 
court, ao tar as the same ma7 be applicable.• 
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In Folka v. Burnet~, 1+7 Mo .App.56lt, an action on an 
oral contract waa 1nvo.lved. Defendant 'a counsel, attar 
first showing defendant was a nonre•ident ot the county 
wherein the eaae was t~ied, and waa temporarily absent 
from the &te~•l offered to read in evidenc• defendant's 
deposition. Tr al court retuaed to permit the rea~ing of 
defendant '• d•J)oaition on the grotmd that it wa.a the dep­
osition of one or the ~part1ea to the suit. At aaid time 
Section 8918, RSMO 1889, was identical to Seetion 492.080, 
RSMo 1959. 

In holding that the t~ial court erred. in not admitting 
defendant 'a depoait.ion, the St. Louie Court ot Appeal a 
stated at page 566: 

•A party to a suit may obtain the dep­
••1t1on of any witne.es., and, there£ore. 
hie own, as he is a competent witness 
tG be used cond1 tioaally. When the wit­
neae reaidea in another county than the 
one ia which the suit is tried, his 
deposition may be read in evidence.• 

Furthermore, Supreme Court Rule 57.01 (•) .tatea, in 
part, as tollows: 

•Any party m•y take the testimony of 
any person, including a party, by dep­
oai~ion upon oral examination or written 
interrogatories for the purpose ot dis­
covery or for us• as evidence in the 
action or for both purposes .• 

From the foregoing, it ia cl••r that a plaintiff's 
depo.ai tion may be taken in a P•nding suit, in m-agistrate 
court, and may be ~onditionally read in evidence at trial 
in said court. 

S~nce t h• plaintiff in thia matter ia a nonresident 
ot the State o£ Miasouri and not preaent at trial . his 
depoaition may be ~ead in evidence in a civil action in 
magistrate court to prove hia case. 

COfiQLU§ION 
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If a plaintiff in a civil action in magi•trate court 
is a nonresident of the State o:t Miaaouri and not present 
at trial, his deposition may be used to prove his case, 
prortded ha has complied with the statutory procedural 
matters re~ating ~o the tak~ng of said deposition, as well 
as to ita introduction during trial. 

Th• foregoing opinion, which I hereby approve, waa 
prepared by my assistant, Ge-orge w. Draper,II., 

mm lc 

Very truly yours, 

THOMAS F. EAGtifN5f{ 
Attorney Gen&ral 


