
CRIMINAL L.-\'ti : ~defendant in a felony case ma~ , under the pro­
visions of Section 2c (~) of drticle I of the 
Missouri Constitution of 1945 , waive his ri~ht 
te trial by jury , if approved by the court . 
Supreme Court Rule 26 . 01 establishes the method 
of waiver of trial by jury in any c ri:ninal case . 
Section 5~.6 . 04-0 , RSNo 1949 , requiring mandatory 
trial by jury in all felony cases , is uncon­
stitutional . 

CRININ \.L PROC.t!.DURb : 
FELONI.I:!.S : 

November 7 , 1960 

Honoro.b le Larry H. Woods 
Pro~ecuting Attorney 
Boone County 
Colu~bia, Missouri 

Dear 1lr . Woods a 

This is in reply to your letter of October 11, 1960, request­
ing an opinion as to whether a defendant in a f elony case may , 
with the assent of the court, waive a jury trial and try the case 
bef ore the court without a jury. Your request reads: 

"Ref erence is made to Section 546 . 040, R. s . 
~ttssouri 1949 and to Supro~e Court Rule 
26 . 01 or the new rules of Cri~nal Procedure. 
These two guides to Missouri criminal pro­
cedure seem to be in conflict ino.s~uch as 
Section 546 . 040 and the ca ses cited in head­
note 27 thereunder seems to say that a defend­
ant in a f e lony case can not waive a trial by 
jury, whereas Rule 26. 01 seems to say that 
the defendant ~y, with the assent of the Court, 
waive a trial by jury and submit the trial of 
any criminal case to the Court. 

"It has been --o:y understanding in the past that 
the statutory provisions will prevail over a 
Supre~e Court rule where they are in direct 
conflict. These two provisions see~ to be in 
direct conflict to ~e , so I would appreciate 
it i f you would g ive 11l.e your opinion in this 
r1atter . " 

It is our view that the nissouri Constitution of 194.5 specif ­
ically provides that a j~ ~y be waived by a defe n~nt in a 
f e lony case . Section 22 (a) of a rticle I, of the Constitution of 
Missouri, 194.5 , provides as f ollows: 

"That the right of trial by jury as hereto­
f oro enjoyed shall reMain inviolate provided 
that a jury f or the trial of criminal and 
civil cases in court s not of record may con­
sist or less than twelve oit1zons as may be 
prescribed by law, and a two- thirds majority 
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We interpret this provision to mean that a defendant in a 
felony case has the unqual!f"ied right to a jury trial if he SJ 
desires, but that he 1s also g iven the right, with the approval 
o~ the court, to waive a jury trial and try the issues to the 
court, 1n which event the findings of the court have the same 
force and effect of a determination made by a jury. 

The underscored portion of Section 22(a) of article I, supra, 
was not embodied in f ormer constitutions of t his state and, con­
sequently, it represents an additional right granted to the defend­
ant in a felony oase to have the ~npartial and analytical scrutiny 
of a circuit judge in trying his case rather than a lay jury, if 
the defendant so desires. His unqualified right to a jury re­
mains , and waiver of that right will not be inferred or i mplied. 
In this respect Rule 26.01 of the Rules of Criminal Procedure pro­
mulgated by the Supreme Court of IUssouri, effective January l, 
1960, establishes the method of waiver of a jury trial in all 
cr~inal oases and is in conformity with the quoted constitutional 
provision. Rule 26.01 readsa 

'• (a) .All issues or fact in any criminal case 
shall be tried by a jury to be selected, 
summoned and returned in the manner prescribed 
by law, unless trial by jury be waived as pro­
vided in this Rule. 

" (b) The defendant may , with the assent of the 
court, waive a trial by jury and submit the 
trial or any criminal case to the court whose 
f indings shall have the f orce and effect of the 
verdict of a jury. Such waiver by the defend­
ant shall be made in op.en court and entered of 
record. 

" (c) In a case tried without a jury the court 
shall make a general f inding and may in addition 
in his discretion,find the f acts specia lly. The 
parties shall be entitled to submit to the court 
requested findings of fact and declarations of 
law and the court shall thereupon make such 
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fi ndi ngs of tact a nd give such dec l a r at ions of 
law as it deen1s applicable t o the ca.se. All 
fact issues upon which no specific f indings a r e 
made shall be deemed f ound in accordance with 
the result r eached . In f e lony cases the court 
ebal~ be required to prepare an opinion or give 
declarat ions of l aw to the extent necessary to 
indicate the court' s theory or the l aw applicabl e 
theret o." 

Previous to the Constitution of 194$, there had been no 
s i milar provision for waiver of a Jury trial in fe lony ca ses and 
the cases decided by our court s had interpreted f ormer const itutions 
to absolutely require a jury trial in fe lony cases. See as a n ex­
ample, State v. Bresee (1930) 326 Mo. 885, 33 s . W. 2d 919, 922[10-ll]. 
The writer has only f ound one case since the 1945 Constitut ion in 
which the Supreme Court of Miss ouri specif ica lly noted that the Con­
stitution had been changed t o provide that a defendant in a fe lony 
case could waive a jury trial. In State v. Hardy (l950) 359 Mo. 
1169 , 225 S.W. 2d 693 , a case before Division No. 2 of the Hissouri 
Supreme Court , the court noted in passing that i t was the f irs t case 
to come before tho court where defendant had waived his right to 
a jury trial in a f elony case under the provisions of Section 22 (a ) 
of Article I of the 194.5 Constitution o£ l.Ussouri, however, such 
procedure was not .challenged, nor does ther e appear to be any case 
challengi ng this procedure s ince that case and wa can see no possible 
basi s of challenge f or such procedure . 

The court in the Har dy case , supra, indicated it s view that 
waiver of a jury trial in a fe lony case i s authorized by the Mis ­
s ouri Constitution of 19~5, as f ollows; l .c. 694: 

"* * .stDefendant waived a jury, and trial 
was to the court, a a authorized by the new 
matter a ppeari ng as the last clause of §22 
Art. I, Oonst. of Mo., 1945 , Mo. R. S.A. This 
appears t o be the first a ppea l to reach t his 
court in any criminal case tried under t hi s 
new constitutionally sanctioned procedure. " 

Accordingly , we turn next to a consider a tion of Section 
546 . 040 , RSMo 1949. This section applies to felonies and r eads 
as f ollows : 

"All issues of fact in any criminal cause shall 
be tried by a jury, to be selected, summoned a nd 
returned in a manner prescribed by la.w. " 

Clearly, Section 546 .040, supra, i s mandatory in it s meaning 
a nd it requires that all f elony cases be tried by a jury. This 
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section is then in direct conflict with Section 22 (u) Lrticle I, 
of the !Ussouri Constitution of 194.5. At this point another 
constitutional provision i s applicable, that provision being 
Schedule , Section 2, of tho Constitution of Uissouri, 1945 , 
which reads as f ollowss 

" 11 laws in f orce at the time of the adoption 
of this constitution and consistent therewith 
shall remain in f ull force and effect until 
amended or repealed by the ge neral ~ssembly. 
All laws inconsistent with this constitution, 
unless sooner repealed or amended to conform· 
with this constitution, shall remain in full 
force and effect until July 1* 1946." 

By the . terms of Section 2 of Schedule, supra, Section 546 .040 , 
supra, since it is in direct conflict with Section 22 (a) of Art icle 
I, supr , would have remained in effect only until July l* 1946, 
The Missouri Supre~e Court considered Schedule, Section 2, supra, 
in the case of Pogue v. Swink, 364 l~o. 306, 261 S. W. 2d 40* and 
observed that the State Constitution prevailed over a statute in 
conf lict with any of its provisions by stating at lc. 43: 

"A function of a Constituion is to establish 
the f ramework and general principles of govern~ 
ment . Constitut ional legislation prevails over 
statutory enactments , being superior . We have 
said: ' Furthermore, it is horn book law that, 
"if a previous law conflicts with a new con­
stitutional provision, the law withers and de­
cays and stands for naught, aa fully as if it 
had been specifically repealed."'" 

CONCLUSION 

Therefore, it is the opinion of this off ice that a def endant 
in a felony case ~y, with the approval ot the court, waive his 
right to a jury trial and try the case without a jury. This pro­
cedure is f ully authorized by Section 22 (a ) of Art icle I of the 
Aissouri Constitution of 1945, and the proper ~ethod of waiving 
a jury trial in any criminal case is governed by the provisions 
or Rule 26 .01 of the Rules of Criminal Procedure as promulgated 
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by the Missouri Supreme Court. 

Section 546 .040, RSMo 1949, which provides f or mandatory trial 
by a jury in all fe lony oases , is in conflict with Section 22 (a) 
of ~rtiole I, of the Missouri Constitution of 1945 and Section 
546.040, RSMo 1949. It is, therefore, unconstitutional. 

The f oregoing opinion, which I hereby approve, was prepared 
by my assistant, Mr. Jerry B. Buxton. 

Yours very truly, 

John I-t. Dalton 
Attorney General 


