
'·•~' :R POLLUTION BOAR) : All employees of the \'later Pollution Board 
come within t he compass of the merit system~ 

except for the exemptions noted in Section 191 . 070~ RSMo ~ Cum . Supp. 
1957. The Water Pollution Board is an "appointing authority" \'li thin 
the meaning of Section 36 . 020~ House Bill No. 111 enacted by the 70th 
General Assembly . 

January 29 , 1960 

Honorable N. P. Steen berger 
Director. Peraonnel Division 
100 B. Capitol Avenue 
Jefferson City. Missouri 

Dear Mr. Steenberger: 

Your r equest f or an official opinion reads: 

--

"Questions have been raised reaently concerning 
the positions and employees or the State 'Water 
Pollution P~ard ' being subject to the State 
Merit System Law. Since the enactment or Sec­
tion 204, RSMo, Cum. Supp. 1957. employees of 
t he State Divisi on of Health have performed 
duties involv!~ t he function of water pol­
lution and the Water Pollution Board' has 
been consi dered an operating unit of the Divi­
sion of Heal th. 

"Under date of September 25, 1959, the f,cting 
Director of the Division of Health advised this 
ort1ae he no longer considered the Division of 
Health the appointing authority for the •water 
Pollut1on Board . ' Apparently there i s G~me con­
f lict between the Division ot Health and the 
1 Water Pollution Board • relating to the f inal 
adm1nistrat1~e control and authority for water 
pollution activ11aea 1n the State. As I Wlder­
stand the situationJ certain employeen or tne 
Division ot Health who have Merit System statu~ 
are beu1g transferred to the •water Pollution 
Board' and the Board will preaumably operate 
aa a aeparate agency of State Government. 

"The question., therefore. arises as to the Merit 
Law applying to positions and employees ot this 
Doard! The tollot·ring por tions ot the Mer1 t Sys­
tem Law and portions of the Water Pollution Law 
appear to be pertinent: 
11Section 36 .020. RSMo 1949, (l) 'appointing 
authority-' means an o.f1'1cer or agency subJect 
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to thu Law having power to make appointments; 
(2) 1D1v1aion of Service ' means a state depart­
ment or any div1a1on or branch thereof, or any 
agency of the state government, all the position• 
and employees 1n which are under the same appoint­
ing authority. 

"Section 36.030 •2- • 'lhe provisions of this Chapter 
shall apply to all officea and employees of the 
State Department of Public Health and Welfare • • • , 
except su~ offices, positions and employees within 
the above named agencies as are herein specifically 
e~empt.• -3- 'Tbe following otficea, poaitiona and 
appointment• 1n tbe agencies covered by this Chapter 
are hereby exempted from the operation of this law 
and may be tilled without regard to those proviaiona 
hereof which relate to the •lection, appointment, 
pay, tenure, and removal of peraona employed 1n auch 
agenciea;' ••• 

u(2)'0ne secretary for each board or comiaaion, 
the members of which are appointed by the Governor 

' • • • 
11Sect1on 204.070 -1, RSMo, Cum. Supp. 1957: 
•There is hereby created Within the Division of 
Health ot the Department of Pu.blic Health and Vel­
fare a State Water Pollution Board ••• 1 -4· ' •• 
• 'lhe members of the board, at their first meeting, 
shall aeleot a qualified exeeut1ve secretary for the 
board who ahall act as ita adminiatrative agent. • 
11Section 2o4.l4o •. • • The boal'd, 1n addition, may 
employ the technical and clerical personnel it deema 
necessary, ••• • 
11We are particularly interested 1n knowing if the 
• Water Pollution Board 1 ia considered an 'appointing 
authority' and a 'D1v1aion of Service• within the 
meaning of Section 36.020 (l) and (2) of the Rev1aed 
Statutes of M1aaour1, 1949. Or, ia this 'Board* only 
a part of the D1viaion ot Health which is the *appoint• 
1ng authority' and the 'Diviaion of Service* for em­
plo¥eea of the Water Pollution Board? Secondl¥1 1a the 
Executive Secretary referred to 1n section 204.070 -4t 
RSMo~ Cum. Supp. 1957, ex.mpt under Section 36.030 (2J 
and \3), RSMo 1949? Further,. are employees ot the 
Water Pollution Board employed pursuant to Section 
204.140~ RSMo, Cum. 81.\PP• 1957, aubJect to the Merit 
Syatem Law aa provided for in Section 36 .030 (2), 
RSMo 1949? II 
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On October 14# 1948, this department rendered an opinion# a 
copy or which is enclosed# to Honorable Ralph J . Turner. DJ.rector, 
Personnel Division# Department ot Business and Public Adm1n1atration, 
Jefferson Ci t;y 1 M1saour1 . We believe that th1a opinion 1a appli­
cable to the employees or the Water Pollution Board generally. We 
also enclose a copy or an opinion rendered Ootober l, 1952, to the 
Board ot Trustees, State Federal Soldiera• Home, St. Jamea, Missouri. 
Ve believe that this opinion substantiates the Turner opinion, and 
that the two opinions are authority for the propoa1-tion tbat em­
ployees ot the Water Pollution Board do come within the compaas of 
the merit system. We believe that on the baaia ot the two above 
opinions that employees ot the Water Pollution Board, which is 
created within the Division ot Uealth or the Department ot Public 
Health and Welfare, are employees ot tbe Department ot Public Health 
and Welfare, and that aince employee• or the Department ot Public 
Health and Welfare, w1th certain exoeptiona, are under tbe merit 
ayatem, that employe•• ot the Water Pollution Board are alao under 
the merit· system. 

You inquix-e particularly reg&l'ding the Secretary or the Vater 
Pollution Board, which 1a provided tor 1n numbered paragraph 4 ot 
Section 204.070, RSMo, Cwn, Supp. 1957. Your inquL7 1s aa to whether 
or not thia Secretary comes within the merit aystem. That paragraph 
reads: 

"4. At the first meeting ot the board and at 
yearly intervals thereafter, the members shall 
select rrom among themael vea a chairman at.tii a 
vice-cba1rman. 'lhe member• ot the board, at 
their first meeting, shall aelect a qualified 
executive aecretar.y tor the board who aball 
act as 1te a.dll1nistrat1ve agent." 

In connection with the above we note the following portions 
ot Sec t1on 36.030 ot House Bill llo. lll enacted b:,r the 70th General 
Aaaembly. That Bill reads 1n part1 

"1. A a7stem ot personnel adminiatrat1on baaed 
on merit principles and designed to secure effi­
cient administration is eatablisbed tor all ot­
t1ces1 positions and employees or the atate de• 
partment ot public health and welfare, the state 
department ot correct1ona,; the peraonnel division 
ot the department ot bus1neaa and adm1n1ata-ation 
and the division of employment aecur1ty of the 
department ot labor and L"lduatr1al relations, 
except that the folloWing otticea and poa1t1ona 
ot theae agencies are not aub,~ect to th1a law 
and may be filled without regard to 1ta provia1ona: 

* ••• * 
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(2) One secretary tor each board or com­
IQ1aaion the members of which are appointed by 
the governor, except the personnel advi' ·ory 
board. 11 

From the above it would a!;)pear that the Secretary ot the Water 
Pollution Board tras exempted from the application of the Merit 
Syatem r_,aw. However, we also note numbered paragraph 1 ot Sec­
tion 191.070, RSMo, Cum. Supp. 1957, which reads: 

111. All employees of the department of public 
heal tn and welfare, except the department director, 
the division directors, and one secretary tor each 
director~ chapla1na, pat~enta or inmates of atate 
charitable 1natitutions who may also be emploreea 
in aucb 1n•t1tutiona, and peraona employed in an 
1ntern•h1p capacity as a part of their formal 
training leading to an academic de~ee, shall be 
«Jelected 1n accordance With the atate merit aya­
tem law, notw1thatan<:U.ng that such office, 
poaition, or employment may be speo1f1cally 
exempted under the state 11er1t system law.. Such 
employees shall be persona of good chal:'acter ·and 
1ntegr1 ey and reaidents of th1a state for one 
year, except that residence 1n this state shall not 
be neceaaary in caaea of appoin~ent ot phye1o1ana, 
nurse a, tecbn1c1ana, d1et1 tiana·, and other pro­
reasionally trained peraonnel •• " 

It Will be noted tbat this section holds that, with certain 
exceptions which do not include the Secretary of the Water Pollution 
~ard, that all other emplor,eea anall be selected in •ac~ordance with 
the State Merit System Law 'notw1thatand1ng that such ott~c.e, poa1-
t1on, or employment may be spec1f:1call.7 exempted under the State 
Merit System Law. " 

Under the State Mer~t System Law we believe that the Secretary 
of tho wa ter Pollution Board is exempted from the application ot the 
merit system~ but obviously, aince he 1a not withi.~ any of tb.e eJ~:­
ceptiona set forth 1n Section 191.070, aupraj he comes within the 
application of the Merit System Law by virtue of tl".at section~ We 
believe that this ie a situation in which Section 36.030 ot House 
Bill No. lll, supra, io a general law on ttds subject, nnd that 
Section 191.070, ~pra, is a special law. It is a well-eatabliahed 
principle of Missouri law that where a general law and a special 
law are 1r, conflict~ aa would appear to be the -case here. that the 
special law prevails. 

In the caae of V1n1ng v. Probatj 186 SW2d 611, the Kansas City 
Court ot Appeals atated (I.e. 615 [l-4]): 
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"* • • It there be any conflict between two statutea 
dealing with the aame common subject matter, the 
statute which deal a with 1 t in a lllinute and particu­
lar wq will prevail over one of a more general 
nature; and the statute which takea effect at the 
later date will also usually prevail. Meaaured 
by both of these last mentioned rules, the pro­
visiona of the 1 Small Loan Laws' prevail over 
those of the interest laws. U the later law did 
repeal the earlier, 1n part, by implication, it 
did ao only inaotar as the two ma.y be 1n conflict; 
but, 1n any event, it ia apparent that there are 
cases, such aa that now under consideration, where 
the prov1a1ona of both statutea cannot be applied· 
effectively. State v. Ta7lor, 323 It>. 15, 18 SW2d 
474, l.c. 477." 

!he same holding was made in the case or State v. Mangiaracina, 
125 SW2d 58, l . o. 6o (1-4]. Alao 1n the cue of State v. Smith, 
125 IW2d 883, l . c. 885 [5-8]. It would, therefore, aeem that em­
ployees of the Water Pollution Board would come within the compass 
of the State Merit System Law. 

You alao inquire whether the Water Pollution Board ia an 
"appointing authority" and a "d1viaion ot aervice 11 within the 
meaning ot the law. 

We note by House Blll No. 111 enacted by the 70th General 
Asaembly that Section 36.020 states: 

"Unless the context clearly requires otherwise, 
the following terms mean: 

(1) 'Appointing authority,' an officer or 
agency subject to this law having power to make 
appointments; 

* * * • 
(3) 'Division ot service! or 1diviaion,• 

a state department or ~ div1aion or branch 
thereof, or an:y agency ot the atate government, 
all the poait1ona and employeea 1n which are 
under the same appointing authority." 

Inasmuch as the Water Pollution Board ia given authority 
under Section 204.070 and Section 204.14o, RSMO, Cum. SUpp. 1957, 
to directly em.ploy personnel~ we would • ., that the anawer to your 
question regarding whether the Water Pollution Board ia an uap­
po1nt1ng author1 ty" 1a 1n the affirmative. 

You have orally informed us that we may diare~ your ques­
tion as to whether the Water Pollution Board ia a division of 
aervice. u , 
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CONCLUSION 

It is the opinion or this department that all employees 
ot the Water Pollution Board come within the compua of the 
merit system, except tor the exemptions noted 1n Section 191.070, 
RSMo, Cum. Supp. 1957. 

It is the turther opinion ot tb1a department that the Water 
Pollution Board 1• an .. appointing author1t7" within the meaning of 
Section 36.020, House Bill No. lll enacted by the 70th General 
Assembly. 

The foregoing opinion, which I hereby approve, waa prepared 
by my assistant, Hugh P. Williamson. 

HPW:«r 
Bncloaure 

Yours very truly, 

JOHN M. DALTON 
Attorney General 


