
CRIMINAL LAW : A perBon conv~cted under Section 390 . 171, Mizoouri 
Revised statute , cum . Sup . , 1957 should be punished 
upon the basis of the statutory penalty set forth 
as punishment for the conviction of a misdemeanor 
in Section 556 . 270 RSMo 1949. 
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. - uo l ... 6 ~ ~ - ~ .. I' ....... co. 1 _€.C~.l.Oll ,.. 7 • ( pat. J r. . ~ . ;>Jv. J. :_-1.) ( *"~~ :') ... C~ 
ment E>ta teu a .. 101~ ot.hv.t.' t;hi.i:..g.., , •e pen lty of 
not 1e..:s t ha.1 ::~n~ h .J~1<.'.1.v • Jo 1.Lt.."3 nor· r1ore than 
two thousand uoliars for each offen~e • . 

· '.i'he qlle Gtion hat:J ari sen a~ to w;.ci:; 1er tn~ 
penalty J.~ 'f err~d to ~huuld :)J." :-J.h'J -Lt.J no .., be 
condtr-.Ied cts chc tainlmulll anu m~lXl ttum ~r1... l cy 
to be asbeesed npon a lea of gui:ty "r a 
f inding of 8Uil t .t in a prosecution under the 
preceding section '3~0 . 1'(1 R· d . Mo , 157 
Suppl ement Os.', dnould t h-:~ stat•Jtory penalty 
~or a .. li;;J.c :teanor apply to a f ine or $1 . 00 
t~ $1000.00 or ona year in the county jail 
or bo cn . 

Section 390. 171 Missouri Re,:i oed CUm . &lo. 1957 reads : 

'Every owner, of ilc~r, agent or employee of 
any motor carrier , a.nd C'.rery otf•er pe r oon, 
l·tho ., iolates or f a i ls to comp.ly with ''H' ~n~ 
procures, aids or abet~ in tho violatl on o1' 
any provi l>i on of seo1;i ons 390 . 011 'l;o 390.176, 
or who f ails t o obey, observe or comply with 
any order, dec:t ,-t on, rvl • Ol.., l"eet.tlation. dir­
ection , demand or ~qu1rement o1' the co~miaoion, 
or who procureo, a ids or aoet s any person ln 
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his fai lure to obey, obocx~c or eomply with 
any such order, dccic1on, ~~le , direction, 
demand or r egulation thereof shall be guilty 
of a misdemeanor . · 

Secti on 390. 176 readz: 

"1 . Any pt:: r non operat ing as a motor carrier 
who •lolates or rails to comply with any pro­
vi ci on or the c~nstitution or this state or of 
thia or any other latr, or '.'lhich fails , omits or 
ne:';1 c<~tu to obey, ob!.:lcrve or compl~' with ~my 
oru·..::, d~· . .l don, deere~, l.'Ul ... , direction, demand 
" r :r"'~.:t<:!ro.:;mcnt, or a.11:7 Ptlrt Jr pF.n·ision t :1er·eof, 
Jl ~~£ commission i s nuoj~ct ~o a penalty o~ not less 
"C .......... 0'1 ... h..:ndred dol J ar.:~ nor nore than t 'IO thousand 
do~l~r~ .or eacn oi.cn~e. 

2 . ~ve .. -ry iolation of the pro :i s i onn of t:~iu 
o::~ m;r t .,.~~ !' : [ •• -: o .. " c- an~ ..>.t,\.4~ .c, d~~ "'i. l:m, 
~-.:oreo , ... "llle , direction, dumand or l"~qu1rcclt~nt 
of t!1- _om~td.1.J:ton, ..>-"' ~nY ~,u .. •t o=.· !'O"t"tion thereof, 
by ..my !)et' _on o.v~r~tlng e.o a tt::>tor curl~:..cr iz a 
:.c ~.lr::l.te ~>.nd. di ·tinct "'f!'cnze ar:d ir .. cae:c of 
continuinG 7iol~t1on each aay•u continuance thereof 
.;;hal.J. cc and be dccr.!ed co ba a ... e 1)ar-at<.. e:mcl uistinct 
offcnze . 

3. In con.;trui r.&g m .d t.:nf.Jrcil:.g the fl:J\i ... i.)TO of 
sect1ono 390 . 011 t o ::90.1'"(6 relating to J;ena ... ties, 
the act , oads ... ion ~r ... <l..L.lurc of any o ... 'fic"'l"' , agent 
ox• employee of any pe ..... ~on op£:.. .. e:.till£, u .... a r.1otor 
curri er acting \!i-chin the ocopc of hi:.; o11~ic:;.al 
du·.;ios o <.:"1!. · oymcnt , uhull in every cacc bt.. and 
be deemed t o be tha a ct , omi ssi on or ~·ailur~ or 
cuch pt.;roon. · 

This l atter ooction, in our opinion, relatca to a aepat•ate 
procecdins to recover t ha penalty tnerein p ... ~vided, anti not to 
criminal procc-cd.ingc under ~390.1'( .J. , suora . That this is true 
i s indicated by ~390.156 which ~cado: 

'An a cti on t o r-~co v-cr <>. penalty or a l'Ol·l.'c1 ilurc 
under occtiono 390. 011 to 3~0.176 or to enforce 
~he power~ of the co~wi~sion under th1L or any 
o1;her l<u; may ue uroug..t in any c1 r·cui:; cout>t in 
-chio otat e in the ru:unc o: tne :.>tate of rtfi..;,..;our1 
and oru.ll ~c com.111cncvd and pro ... ecut o. to f1~1 
judgmcn't by the cencral counuel to the comcinsion. 
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In any such action all penalties and forfeitures 
incurred up to the time of commencing the same may 
be sued for and recovered tm rein, and the 
commencement of an action to recove r a penalty 
or f orfeiture shall not be or be held to be, a 
waiver of the right to reco ver any ot her penalty 
or forfeiture; i f tho defendant in such action 
shall prove that during any portion of the time 
for lfhich it is oought to recover penalties or 
f orfeitures for a violation of an order or 
dccicion of the commission, the defendant l'ias 
actually and in good faith prosecuting a ouit 
to review such order or decision in the manner 
as provided in sections 390.011 to 390.176, the 
court shall remit tho penalties or forfeitutes 
incurred during the pendency of such proceeding. 
All moneys recovered as a penalty or forfeiture 
shall be paid to the public school f und of the state . 
Any such action may be compromised or discontinued 
on application of the commission upon such terms 
as the court shall approve and order. ' 

He theref ore conclude that the penalties f ixed by section 
390.176 are those authorized to be collected by action instituted 
by the General Counsel to the Public Service Commission, under 
section 390 .156. They are separate from and unrelated to 
punishment which may be imposed f or violations of Section 
390. 011 to 390.176 under criminal prosecution as misdemeanors. 

Clearly Section 390.171 makes the of fenses therein defined 
misdemeanors. Since no punishment otherwise i s fixed, Section 
556.270 RSMo 1949 would apply. That section reado: 

"Punishment f or mindemcanor in cases not fixed 
by law - - . Wbenever any offense is declared by 
statute to be a 1D1sdemeanor, and no puniohment 
is prescribed by that or any other statute, the 
offender anall be punished by imprisonment in a 
count~ jail not exceeding one year, or by a 
fine not exceeding one thousand dollars, or by 
both such fine and imprisonment. " 

CONCLUSION 

I t is the opinion of this department that a person 
convicted under section 390. 171, Missouri Revised Statutes, 
Cum. Sup . 1957, should be punished upon the basis of the 
statutory penalties set forth as punishment upon conviction 
of a misdemeanor, in section 556. 270 RSMo 1949. 
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The foregoing opinion, which I hereby approve, was prepared 
by my Assistant, Hugh P. Williamson. 

Yours very truly, 

JOHN Jll. DALTON 
Attomey General 


