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CLERKS l. Duty of Judges to return ballots and povl books to
ELESBI%V RS county clerk. 2. Duties of sheriffs at election.
o © 7 3. Absentee ballots may be sent by certified mail,
A4, Time off for voting applies although employee lives in county other
than where he is employed. 5. Allowance to electlon judges for ’
returning poll books and ballots to clerk and for services as election
_ Judge may not exceed maximum fixed by §111.350. 6. Circult clerk who
"earns'" fees on change of venue receives sueh fees.

Névember 3, 1960

Honorable Alden 8. Lance
Prosecuting Attorney
Andrew County

Savannah, Missourl

'Bear Mr. Lance:

This 18 in response to your letter in which you ask several
questions with respect to the election laws, We will quote each
of your questians and answer them separately. Your firat question
is: _

"1, 8ection 111.480 RSMo 1949, As Amended,
provides that ‘the Olerk of the County Court
shall cause to be delivered to the judges of
election of each election district whieh is
within the County in which the election is

to be held, the number of ballots printed

for such district, sald delivery to be made

by the Sheriff of the County or his Deputy,

who shall be allowed a reasonsble compensation
for his services to be provided for by the
County Court.' Section 111.690, R3Mo 1949,

As Amended, states 'at the close of each
election the judges shall transmit one of

the pell books by one of thelr clerks or by
registered mail at their discretion, to the
Clerk of the County Court in the County in
which the ¢leetion was held, within two days
thereafter; if the poll books are not returned
within the time provided, the Clerk shall have
the power to elther send the Sheriff or a
messenger for sald books;'. Section 111.700
R3Mo 1949, As Amended, provides that the judges
or clerks shall return the ballots to the County
Clerk., Section 111.690 also provides for the
payment of a messenger if such be necessary to
return the poll books, In our County, which ls
8 county of the third class, there seems to arise
a rather violent dispute each time we have an
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_elecbian over whn s golng to return the
ballots to the County Clerk. In some
instences the Deputy Zheriff, who has been

~ present at the palling place during the day
to praserve the pesce, has returnsd vallots
when there séemsd to bde a deadlook between
the Republicans and Democrats who wevre equally
divided, as to who was golng to return the
ballots, What is your opinion as to the proper
method te select the garaon designed to return
the ballots? Would the County Clerk or the
Sheriff have the authority to designate that
the Deputy Sheriff should act as the meaaungar
ana re%ura the ballata to the ﬁmunty elerk?

111. 699, V‘k u.s‘, as fbllawas '

Bection 111.630t

- "The Jjudge to whom any ticket shall be
delivered shall, upon receipt thereof, pro-
neunce in an audible voice the name of the
‘voter; and if the Juﬁsea shall be satisfied
that the peraon offering to vote is a legal
voter, his ticket, with the number covered
as directed in section 111.620, shall be
placed in the ballot box without inspecting
the names written or printed thereon, or
pérmitting any other person or persons to
do soj and the ¢lerks of elesction shall enter
ths names of voters and the number of the
ballets, in the order in which they were

_ recmived, in the poll books, in conformity
with the form printed iu section 111.510;

. and no ballot not so numbered shall be de-
goaited in the ballot box and counted; and
he ballots, after beilng counted, shall be
sealed up in a package and delivered to the
clerk of the county court or corresponding

officer in any city not withian a county,
who shall deposit them in his office, vhere
they shall be safely preservad for twelve
montha; * % * °©

Bection 111.6901
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"At the close of e¢ach slection the judges
ehall transmit one of the poll books by
one of their clérks or by registered mail
at their discretion to the clerk of the
aaun&z court in the county in which the
e¢leation was held within two days thaﬁ;ﬁ,:*“
if the pol. - are pot returned in the
time pruv&daﬁ the alarkxj;..y ve the
© bo either send the sheriff or a meps
- for sald books; the other poll book sh
- be retained in the possession of the Jud§as
. of eleotion open to the inspection of al
pérgons; provided, that if such poll books
- be transmitted by messsnger, the county
_ eourt shall pay such messenger for such
2 servaaﬂ ot the pate of ten centy per mile
Yop edch mile neeeasavily’traveiea» geang
“and ra&unnins. TER

You will note that Section 111.530, supra, provides that
the ballots, after being counted, shall be gesled up in a package
and delivered to the county clarkg end Bection 111.690, supra,
provides that the election jud ghall transmit one .of the poll
books to the county clerk by one af their oleérks or by registered
mail. It would n gpparent. that the law plstes the responsibility
upon the elestion auégna to. gee. bhae tﬁé ‘ballobe and the poll books
are delivered to the couhty c¢lerk, and there is no provision
for recondiling d&apaheﬁ between tha Judgea with reapeaﬁ to who
shall deliver the halleta and poll boums..a.~wa

As & praetical matter 1t wbuld seem th&t if no agreement
can be reached under which some one person is %o perform this
function, the only apparent answer would bé for two or more
persons to perform this funetion. Therefore, we believe that it
18 the responsibility of the slection judges to see that both the
poll book and the ballets are re#urned to ﬁh& eeuuty elerk,

Your aecenﬂ questian &a:

"a, Would the sheriff's Baput‘.y :m a alasa
IIX County such as Andrew County have anhy .
duties other than delivering the ballots ea .
one of the Judges as provided by Seoction 111l.-
480, R9Mo 1949, As Amended, and preserve the
peace under the direction of the judges aa
provided by Section 111.050, RE8Mo 1OHQ, :
Amended, at the ezeetion place during the
day of the election?" -
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In answer to your second question we would aiﬁply-state that

the sheriff's deputy in a class three county, such as Andrew County,
does have duties other than delivering the ballots to one of the
judges, and other than preserving the peace under the directlon
of the judges, at the election place during the day of eleotion.
There are certain other duties that the sheriff or hls deputy are

- to perform prior to the election, such as delivery of the poll
books to the Judgea and delivery of the ballot boxes, etc.

Your third quastion is:

"3, S8ection 112.030, RSMo 1949, As Amended,
provides that 'the offleial charged with the
duties of furnishing sbeentee ballots shall
send by reglstered meil, postage prepaid, or
deliver in perscn, an official ballot.' Would
mailing the absentee ballots by certified
mall qualify under the laws pertsaining to
delivery of absentee ballots?"

Section 1.025, V.A.M.8., reads es followa:

"As used in the statute laws of this state,
'registered mail', when used with reference
to the sending of notice or any article
having no intrinsic value, includes certi-
fied mall as defined and certified under
regulations of the United B8tates Post Office
Department." ' ,

This would'make apparent that the answer to your third question

is that the mailing of absentee ballots by certified maill is proper.

Your fourth question is:

"One of the reasons given for the issuance

of an absentee ballot 1s absence from the
County on the day of election., In Andrew
County we have many voters who are employed
in 8t, Joseph, which lies in Buchanan County.
Many of these workers leave Andrew County
before the polls open and they return to

the County after the polls are closed, Would
thelr employer be required to allow them
sufficient time to return to Andrew County

to vote in person where it would probably
take two hoursg to do so, or would these persons
be quallfied to vote absentee ballots?"

T
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In caaaidering your faurth qneﬂtion, we think it anlx
necapsary to set forth paraaraﬁh @f‘ S@Mem 129.@6@. V.A.M.8.,
which is aa #ullawnt .

e "1, Any. gargnn entitied to vate at anw
. gltetion held :.gumndt?“ state, op any

18 3a. then. engaged o
period of three hours
.. of opening. aud the,
.-polis for the purpose o
, .abﬁguaa_igr ﬂnﬁh"

"aniaceauﬁt ef.sﬁ“,u ge from his
;{,gglqry or. uageas ﬁrovida‘ -hewaver,
.. yaquest ghall be m

ot
eleetian 1:(' tilere be t;h’

_ betuaen the time ‘of epenihg end the time
of closing the polls during which such
amplayee may absent rn“jlf 88. afarasaid.“.

2@3 wiil. see fram the above: aaction bhat any person entitled
to vote at an eleotion held within this state is entitled to be

absent from any employment for s period of three hours between the

time of opening and the time of elosing the polls for the purpose
of voting., The primary condition te his absence would appear to be
that he shall request suah leave of ahsence prior to the day of
election; and you.will note further that he is not entitled to

this three<hour sbsence if, on the day of. election, there be

three successive hours, while the polls are open, during which he
i8 not in the sérvice of his employer. Therefore, the answer to
your question is that the employer is required to allow employees
sufficlent time to return to vote in Andrew County, within the
limitations set forth in Section 189 066, supra. The fact that

*5-‘-
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the employmﬁnb is in annther caunﬁy wauld not affect bhe employea'a

risht in thin resard
‘f !aur fifth qnsatien 1az

“5 aeatzen 111.359, Ram: 1949, Aa mndea,
f:_k\providaa that Judges are to peceive 'not to
. . exceed $8 per day except in. townshlips or
precincts where the vote at any election ia
. in excess of 600 votes, the County Courts may
‘at their option, pay at the rate of $.50 per
hundred for each additional 100 votes or major
fraction thereof, not to exceed $10 par any
eleetian to- ba paid aut of, the @auaty Treanury.

“In the eveat Bhat yauﬂ e;inien on.questiann
Ho. 1 indicates that & Judge or. ghall return
the ballots to the County. Glemh would such judge
be allowed, in addition to the $8 per day, miles
at the rate of 5¢ per mile, or at the rate of 10
- per mile as provided in Seotion 111.690, R8Mo
19&9, Ap Amended? You may assume that all of the
preainetn in Andrew caunty havs lese than 6
V@tera. il :

In answar to your fifth questian, we are enclosing 2 copy
of an opinion writbten to NMarion Robertson, Marshall, Missouri,
on March 25, 1943, . You will see from this encloged opinion that
the county court may make such allowance as 18 ressonable for
payment of election clerks, provided that this compensation does
not exceed statutory limitations, It is our belief that this
opinion gorpectly states the law and therefore the law restriets .
the total allowance which the county court could grant to an
election judge for returning the ballots to the county clerk so
that such allowance, together with the compensation allowed for
his services, may not exceed the maximunm fixed by §111.350, V.A.M.8.
However, it will be seen from Seetion 111.690, suprs, that if
the poll books are transmitted by o messenger sent by the county
clérk, this messenger may be paid by the county court for his
service at the rate of ten cents per mile for each mlle neces-

sarily traveled, going and returning. L
Your sixth questian 181 ‘ |
‘ "6. In a recent eriminal case tried in
Androw County the case was tried prior to

the last election and the defendant was
convicted of a felony. The case was then

-»6,-!-




appaaled to the State Bupreme Court and the
decision of the Circuit Court was affirmed
by the Supreme Court. Between the time of
conviction in the giveuit Court of Andréw
County and the affirmation of such convietion
in the Supreme Court of Missourl, & regular
general election was held and & new Cireult

Clork was elected, At the time the case was
appealea to the Supreme Court the 'old' Clerk
had acoumulated feea of $12.35 due to the
Cireuit Qlerk, Now that the case has been
affirmed and finslly disposed of during the

tenure of a nawly elscted Ciroult clerk. who
ie entitled to the $12,35 Cirouit Clerk fees,
the lady who was Cireuit Clerk et the time
the fees w%w Ancurred ﬁuning the trial in
Andrew County, or the person who was Cirouit
Glerk at the time the oase was finally closed
and dispesed of by the Mandate of the Supx-eme
gourt of the 8tate of u1$aaur£?"

xn answer to your final 1nqu1rw> we would point out that, by
§483.660, V.A.M.8., the circuit clerk in your county is required
to pay imto the county treasury nll fees collected by him, “emnept
feos tollacted in cases of change of venue from cthar counties,”
Bection 483.335, V.A.M.8., permits the circuit clerk in Andrew
County to retain feées eartned by him in capes of change of venue
from other counties, In view of these provisions, your question
has significance only in cases of change of venue.

IT the case abant which you 1nqn1re 18 one in which the elerk
would be entitled to retain the f¢es because the cage was in
Andrew County on change of venue, then the peraon who had "earned”
sueh fees would be entitled to them, although she was not the _
elerk at the time that the fees were finally peid. Thisg conclusion
is based on the case of Thsra#on v, Thcmas, 2 Mo, App. 595, wherein :
the court held thatt . o

"i. The alerk of the Cireuit Gourt, to
whom fees are taxed in any caseé, is the
only person entitled by law to receive

them from the party drargeable, or from
the sheriff, who has collected them on

fep-bill or execution,

"2, When fees are collected, they will
be held by the clerk, to his own use, or
paid intc the county treasury, according
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to the determiaatian of the inquiry whether
he has retained to his own use from other

fees, earned in the pans year, thé¢ max:
sum allowed him by law for any ons year.

"3, The 1nnumbent clerk has no right to
fees earnhed by, or taxed to, his predeces-
sor; they belong either to thu latter or
to the eanntg and the inoumbent 18 not a
tiustee for the county, ané has no pauar
to aéminiaher thig fund.” :

It is the apinian ar thza atfioe thata

(1) Xt is the reapanﬂibility of the»eleceion Judgea to see
that the poll book and tha ballots are returned to the county clerk,

(2) The sheriff's. daput{ in & olpss three county does have
duties other than delivering the ballots to one of the judges and
other than preserving the peace under the &ireatzan of the judges,
at the elsction place during the day of election.

'(3) ‘The malling of sbsentee ballots by certified msil by
the county olerk is proper,

(#) Any person entitled to vote &t an eleehian held within
this state is entitled to be absent from any employment for a period
of three hours between the time of opening and the time of olosing
the polls for the purpose of voting, consistent with the qualirica~
tions 8et forth in Section 129,060, V,A.M.8.

(5} The total allowance which a eounty court may grant o
an election judge for returning the ballots to the county elerk -
and for his services asg such judge may not exceed the amount
fixed by Section 111,350, V.A.M.8. However, a messenger sent
by the eounty clerk who transmits the poll books to the ocounty
aclerk may be paid for his services by the county court at the
rate of ten cents per mile for each mile necessarily traveled
going and returning.

(6) When fees may be retalned by circuit elerk in change
of venue ceses, the clerk who earned such fees is entitled to
them, whether or not in office at the time of their actual
payment.

-
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The foregoing opinion, which I hereby epprove, was prepared
by my Asszazmt, Jams B, Sluﬂh&r. N

 Very truly yours,

JOHN M, DALTGN

Attornsy General
issfuly '
Enclosure




