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SHERIFFSS . &neriff ‘of third class county has duty
T e0STS: to collect from a defendant convicted
" FEES: 1in a criminal case in magistrate court
CRIMINAL LAW: commissien of 10% of costs taxed against
CRIMINAL PROCEDURE:; such defendant and to pay such™ commissien
MAGISTRATE COURT ¢ _1nto the county treasury. . _
CGHNTIES‘

Mareh 21, 1960

Honorable Don M. Ghapman, dr.
Prosecuting Attorney
Livingston County
Chillicothe, Misgsouri

Dear 3irt

This 1is in answer to your letter of recent date in which
you requested an official opinion, and whlch letter reads as
follows:

"After the fine and costs have been levied
by the Magistrate Judge he issues an execu-
tion for the sheriff to collect the fines
and costs., May the sheriff deduct 104 for
the collections of these fines and costs,
a8 1ln c¢ivil executions?"

Livingston County 1s a county of the third class,

We believe your inquiry to be whether or net the 10%
commission provided for in Sectioen 57.290(5), Laws of Missouri,
1953, page 386, is to be collected by the sheriff, and if so,
what disposition the sheriff is to make of the moneys so col-
lected, B8ection 57.290, Laws of Missouri, 1953, page 386,
relates to fees and charges to be made by sheriffs in criminal
cases. Section 57.290(5) provides as followss

"These costs shall be taxed as other costs
in criminal procedure immediately after
convietion of any defendant in any criminal
procedure, The c¢lerk shall tax all the
cogts in the case against sueh defendant
and dellver a certified copy of the same
to the sheriff, who shall limmedlately pro-
ceed to collect such costs from the de-
fendant, together with ten per cent on

the amount of costs, 80 collected, as a
commission for collecting the same, and




Honorsbls Don M. Chapiian, Jr,

the elerk: ahall reaeiva @f sneh aammiaaian
&n amount equal to ten per cent of the fees
eollected and due such glerk, and the re-
.midinder of such commissien shall be retained
by the sheriff; provided, that in no case
ghall such commigsion be¢ taxed against or
paid either by the sounty or the state; pro-
vided further, that all costs, ineident to
‘the issulng and serving of writs of scire
fagies and of wWrits of fierl faclas, and of
-attachments fo ‘taaaasa of defendant,
-84all ‘3 no ocdase be paid by the state, but
guch costa ineu under writs of fieri
facias and seive fi .8hall be paid by
the defendant and sureties, and: costs
for attachments fo; :~.Hssaea ahall be
paid by sueh witnessaa, S

sueh see#ien slearly requirea bha aheriff to eelleet 109 com-

mission on the swount of costs taxed against a defendant con-

victed in a eriminal case, together with such eesta. There is

no provision in such -section, or elsewhere, for the collection
of a eemmissien on finea eallested by the aheriff

' Seetian 57 29@, ﬁupr&, is apylicable to ariminal cagés
, ggnérally and is, therefore, applicable to collection of costs
from defendants convigted in eriminal cases in magistrate
oourts. B8estion 57. 2%@(5) provides that the elerk of the
gourt in which the convietion was obtained shall recelve of
aguch commisslon collected by the sheriff an amount equal teé
108 of the feea collected and due such elerk, Under date of

- June 20, 1947, this office rendered an official opinion to
Honorable Forrest Smith, State Auditor, which opinion held
that the only fee that ecould be collected for gervices of a
magistrate and magistrate clerk in criminal proceedings is
the fee provided in what is now Seetion 483,610, Laws of
Missouri, 1955, page 380, Therefore, no part of the commis-
slon on costs collected by the sheriff under the provisions

of Section 57, 290(5) ‘can be pald to the olerk by the sheriff.

. Section 13 of Apticle VI of the canahitutien of Missouri
provides as follows:

"All state and eoﬁnty'agfieers, exgcept
constables and Jjustlees of the peacs,



Honorable Don M. Chapman, Jr,

hargeé with the 1nv¢atigati@n, arrest,
prcae@uﬁien, ‘euatedy, ocare, feeding, com-
mitment, or transportation of persens
acoused of or sonvietéd of a criminal
 offense shall be eempeﬂaahed for their
official services only by palaries, and
any fees and charges eallea&ed by any
such officers in guch cases shall be paid
into the general revenue fund. entitled to-
receive the same, as provided by law, - Any
fees earned by any such officers in eivil
matters mas ba retained by them aa provided
by'law, P ,

Seoﬁion 57. &10, E&He 19&9, prevides an fellewaz

"In all eaunties of the third and fourth
classes, the sheriff shall charge and
eollect for and on behalf of the sounty
every fee acoruing to his office whigch
ariges out of his duties in conneetion

- with the investigatlen, arrest, prosecu-

 tion, care commitment and transportation
of peraons accuged of o convicted of a.
eriminal offense, except such criminal

- fees ag are chargeable €0 the county.
The sheriff may retsin all feesn e@llecteé
by him in elvil matters. '

‘Under such sonstitutional ‘and statutory provisions, fees
and charges recelived by a sheriff for his services in connection
with the investigation, arrest, prosecution, custedy, care, feed~
ing, commitment or transportation of persons accused of or con-
victed of a ecriminal offense are to be paid into the county
treasury. The ¢ollection ¢f eriminal costs by the sheriff under
provisiona of Section 57. 29@(5), supra, arises out of the sher-
$4£ft's dutles in connection with the prosecution of persons
acoused and commitment of persens convicted of eriminal offenses,
It follows that such commission received by the sheriff on costs
in eriminal cases collected from defendants by the sheriff under
the previaions 'of Sectilon 5T. QQG(S) is payable 1nto the county
treasury. '




Honorable Don M. Ghapwan, Jr.

It is the apmmn of this offme that it 18 the duty of
2 gheriff of & sounty of the third ¢lass to collect from a
dafundmt conviebed in maglstrate court in a eriminal case
- a commission of 108 of the umount of the costs taxed against
sueh defendant ané. % pay such emiam.an into the county
treasury. .
. The fmeegems @pinicm, which I hereby approve, was
prepared ‘by my Aasi:# sant, €. B, Burns, Jr.

Yours very truly,

JOHN M, DALTON
W Attorney @eneral
CEE el




