
STATE PENI TENTIARY: Discu ssion of Section 546 . 615, V.A. M. S., 
including a hol ding t hat t he sherif f i s 
r equired t o endorse all allowable j ail 
time on t he commitment papers. 

DF.PARTMENT OF CORRECTIONS: 
SHERI FFS: 
CI RCUIT COURTS: 

·-----· F\ LED 

I S 
Honorable James D. Carter, 
Department of Corrections 
Capitol Building 
Jefferson City, Missouri 

Dear Col. Carter: 

fvlay 6, 1960 

Director 

This is in response to your request of December 29, 1959, for 
an opinion, which request reads as follows: 

11 The following questions are requested answered 
in order for us to properly credit jail t~e, 
eliminate any friction between a sentencing court, 
sheriff's office and our record unit. 

1. Is t~e spent in jail subsequent to the 
date of sentencing and prior to delivery to the 
state department of corrections to be calculated 
as a part of the sentence imposed, if such order 
· 1 s not endorsed on the comm1 tment papers by the 
officer required to deliver the convicted person? 

2. If subsequent jail time to the date of his 
sentence and prior to his delivery to the state 
department of corrections and the time spent by 
the subject in prison or jail prior to his convic­
tion and the date on which sentence is pronounced 
is not made a part of the conuuitment document, 
is it deductable from the term or the sentence? 

3. Is Jail time deducted from the term of a 
sentence if the commitment papers do not have an 
endorsement by the delivering officer1 or, the 
sentencing judge has not made such order a part 
of the document, and, the document is accompanied 
by an order from the court granting jail time, 
yet, separate from the commitment papers? 

4. After the inmate is delivered to the 
state department of corrections a letter is received 
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from the sentencing Judge advising he failed 
to include in his records his intention to 
grant certain Jail time and aaks that a certain 
number ot dqa of Jail time be credited, this 
letter endorsed by the delivering otticer. Is 
jail time credit in this manner received to be 
deductable from the imposed sentence? 

5. The same question aa number 4, however, 
the letter has not been endorsed by the deliver­
ing officer. 

6. Is it compul aoey that the delivering 
officer endorse any order pertaining to jail 
time, whether it be subsequent or prior to 
delivery? 

7. Is a court order, separate from the 
commitment document, directed to either the 
Warden's office or the Recorda office, State 
Penitentiary ordering a grant ot a specified 
nwaber ot days of Jail time tor a defendant 
sufficient evidence tor allowance ot jail t~e 
credit? This order not being endorsed by the 
delivering authority and sent to the institution 
several dqa after the comm1taent of the subject. 

8. A defendant is held in county A for a 
lengthy period, succeeds in securing a change of 
venue and is transferred to county B where he is 
again held tor an extended period. He eventually 
is taken to court, tried, convicted and sentenced. 
The sentencing Judge incorporates in his commitment 
document an order tor jail tiRe, the sheriff in 
county B grants Jail time and JUkes the necessary 
endorsaaent. The sentencing judge writes the sheriff 
in county A asking him to transmit a letter granting 
credit for the jail time which the defendant spent 
in county A prior to transfer. Ia the jail time from 
county A creditable in this instance? 

''These questions have arisen since the bill became 
effective and as it is our Wish to comply with the law 
and also conform to orders properly issued t'roa 
our courts it is felt that answers are neoeaaary. 'l 

In a conversation with Warden E. V. Naah, Missouri State 
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Penitentiary, subsequent to receiving the request, we were advised 
that the pr1mary reason for requesting the opinion was that a number 
ot sheriffs were taking the position that the allowance of credit for 
t~e spent in jail before and after conviction was within their 
discretion. Consequently, many of them are refusing to endorse on 
the commitment papers the time the convicted person has spent in 
Jail subsequent to imposition of sentence and also the time spent 
in ja1l prior to imposition of sentence even though the court has, 
in its judgment, allowed credit for time spent in Jail prior to 
imposition or sentence. 

House Bill No . 262, 70th General Assembly, which became effective 
August 29, 1959, has been designated as Section 546.615, V.A.M.S., 
and reads as follows: 

·· When a person has been convicted of a 
criminal offense in this stat e 

(1) The time spent by him in prison 
or jail subsequent to the date ot his 
sentence and prior to his delivery to the 
state department of corrections shall be 
calculated as a part of the sentence imposed 
upon him; and 

{2) The time spent by him in prison 
or Jail prior to his convi.ction and the date 
on which sentence is pronounced may, in the 
discretion ot the judge pronouncing sentence, 
be calculated as a part of the term of the 
sentence imposed upon him. 

' 2. When the time spent in prison or jail 
is calculated as a part of the term of the 
sentence under the provisions ot subdivision 
1 of this section, the time so spent in 
prison or Jail shall, in addition to any 
reduction of time allowed under section 
216.355, RSMo, be deducted from the term 
of the sentence. 

"3. It is the duty of the officer required 
by law to deliver a convicted person to the 
state department of corrections to endorse 
upon the commitment papers the length of time 
spent by the person in a prison or jail subse­
quent to the date ot his sentence and prior 
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to his delivery to the state department of 
corrections, and if, by the tirms of the 
sentence, the time spent in p iaon or j ail 
prior to conviction and sente ce is to be 
calculated aa a part of the t.rra, the officer 
shall also endorse upon the c~mmitment papers 
the length of t:t.me spent in p ieon or jail 
prior to the person's convict on and sentence. u 

In questions 1 and 2 you inquire &$ to whether the t1Dle spent 
in jail subsequent to the date ot sente~ce and deliveey to the Depart• 
ment of Corrections and the time spent in jail prior to the date of 
sentence, it allowed by the court, is t~ be calculat$d ae a part of 
the sentence if the t~e spent in jail 4as not been endorsed on the 
commitment papers b7 the delivering ott1cer. In question number 6 
you inquire as to whether it 1e compulsQry that the delivering 
officer endorse tbe length ot time spent in Jail subsequent to the 
date ot senteQee anddelivery to the Dep~tment ot Corrections and 
the length ot t~e spent in jail prior to sentence where the court 
haa allowed credit tor such time in its judgment. 

The language used in subsection 1 under paragraph 1 ot Section 
546.615, eupra, clearly provides th&t a person convicted or a 
criminal ottenae in the State ot Mieaeu~i is entitled to have the 
tt.e spent in Jail subsequent to the da'e of sentence and prior to 
delivery to the Department of Correction• calculated aa a part or 
the term ot the sentence iulposed upon him. LikeWi,se, subsection 2 
ot paragraph 1 clearly provides that the court, in its discretion, 
may allow the time spent iB jail prior to the dat~ of imposition of 
sentence to be calculated aa a part ot ~he te~ of the sentence 
imposed by the co~rt. The Department or Corrections and the sheriff 
are not invested with any discretion with regard to when time spent 
in Jail ahall be calculated as a part of the sentence. 

As to Whether it is compulsory tor the delivering ott1cer to 
endorse the time spent 1n Jail upon the commitment papers depends 
upon the meaning given to the words n du1;y" and n shall u as 1;hey are 
usecl in paragr~ph 3 ot Section 546.615, 1aupra. This paragraph pro­
vides that 1t is the ~:x of the ott1eell' required by law to deliver 
a convicted person to e Department orjcorrections to endorse the 
time spent in jail subsequent to the da e of sentence impoaed and 
where the court, in 1 ta judgment, allow credit for the tillle spent 
1n Jail prior to sentencing, the ottice shall endorse upon the 
commitment papers the lerllrth of time spent in jail prior to &Jentencing 
and conviction. 
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The meaning ot words used in statutes are subject to the rule 
ot construction enunciated in Section 1,090, RSMo CUm. SUpp. 1957, 
which reads as follows: 

11Words and phrases shall be taken in their 
plain or ordinary and usual ••nee, but techni­
cal words and phrases having a peculiar and 
appropriate meaning in law shall be understood 
according to their technical ililport . 11 

As a t echnical term of the law, 11 dUty" signifies an obligation 
to do a thing. Black's Law Dictionary, J'ourth Edit1on. A ministerial 
duty is a simple and definite duty impoaed by law arising under 
conditions a4mitted or proved to exist and regarding which nothing 
is lett to discretion. 67 C.J.S. 398; State e~ rel. Heller vs. 
Thornhill, et al., 160 SW 558, 559. 

The word u shall" is ordJ.narily imperative, operating to impose 
a duty 'Which JDa7 be entorced. 82 C. J . s. 877. Black's Law 
Dictionary, fourth EdJ.tion, in defining the word ., shall, " reads: 

" As used in statutes, contract a or the like, 
this word is generally imperative or manda­
tocy. " 

It ia generally held that a statute ~posing a positive duty 
on a public officer will be construed aa mandatory. 67 C. J . S. 399. 
It is our opinion that paragraph 3, Section 546.615., supra, imposes 
a positive duty upon the officer charged by law with the delivery 
of convicted persons to the Department ot Corrections to endorse 
upon the commit ment papers all ot the time spent in jail, both 
before and after sentencing, which is to be calculated as a part of 
the sentence. It the convicted person has no jail t~e which he 
is entitled to have calculated as a part or the sentence, the 
delivering otticer should so endorse t~a tact upon the commitment 
papers. The delivering otticer is vested with no discretion aa to 
it and When time spent in jail ia to be calculated as a part ot the 
sentence. He is merely required by law to endorse the length ot 
time spent in jail subsequent to imposition ot sentence as well as 
the length or time apent in jail prior to imposition ot sentence 
where the court has allowed such time in the judgment . When a 
statute requires the performance ot an otticial duty, the right to 
have that duty performed continues as long aa the official tails 
and retuaes to pertor.m such duty. 66 C. J.S. 402. We believe that 
the duty imposed upon the otticer by paragraph 3, Section 546.615, 
supra, ia that ot performing a ministerial act which the officer 
may be compelled to perform through appropriate legal action. 
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'l'be request does not 1nqu1re~ and ·~ are not expressing, an 
opinion with respect to what civil liab~lity, it any, ·an officer 
may incur tor failure to endorse the ti•e spent 1n jail upon the 
co~tment papers. However, it is inte~eating to note a statement 
in 67 C.J.s. 422 (Section 127B) .nich r•ada ae follows: 

11 * * *Where, however, the law iapoaes on 
the officer the performance ot ministerial 
duties in which a private in~ vidual baa a 
special, direct and d1st1nct1v' interest, 
the officer 1a liable to such individual 
tor any inJury which he may proxiaately 
sustain in consequence ot the failure to 
pertorm the duty at all, or to perform it 
properlY" * • •" 

In answer to questions 4 and 5, we would advise that a court 
can only apeak by and through its recorda. In re Wakefield, 274 SW2d 
345, atfirmed 283 SV2d 467; state ex rel. Phelps v. McQu. een, 296 SW2d 
85; In re Ober.man•s Bata~e, 281 SW2d 549; CUnio v. Pranklin Co., 285 
SW 1007. An intoraal letter from the trial court advia1 ng that it 
intended to grant jail time baa no legal. ettect. The tact that the 
allowable jail tiae hae or bas not been endorsed on such a letter 
is of no e1gn1ficance. 

Questions 3 and 7 relate not onlT to the question of the 
ofticer• a endQrsing the allowable jail time upon the comm1tment 
papers but also to the power or right or the sentencing court to 
amend the original Judgment to allow a convicted person credit tor 
the time spent in Jail prior to conviction and sentencing. 

The cases indicate that at one time the trial court retained 
control over •nd had the power to mod11'J', amend, reVise or vacate 
ita Judgment d\lring the tena Within which it was rendered except 
When execution o~ the Judgaent had begun. State v. Turpin, 61 SW2d 
945, 948 (9); Sta~e ex rel. Orr v. Latanaw, 237 SW 170, 711 (1); Ex 
parte Simpon, 300 SW 491; 24 C.J.3. 118. 

It would appear that now a Judgment in a criminal cause ia 
final when entered. State v. Morrow, 316 SV2d 527, 528; State v. 
Parker, 310 SW2d 923, 924. Therefore, the trial court no longer 
has authority to amend, modify or vacate ita Judgment atter it is 
edared, except as 1a provided by SUpreme Court Rule 27.22 or to 
make a nunc pro tunc entcy to correct an error or om.i.aaion in the 
original judgment. 
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Supreme Court Rule 27.22 provides that the court may on its 
own initiative arrest or set aside a Jud$ment before the transcript 
is tUed in the appellate court if an ap,peal has been taken_ and in 
ap.r event, not later than thirty daye after entry on the grounds 
(l) the facts etat•d in the idbrm&tion 49 not constitute an offense 

·or (2) the court ie ~thout jurisdictio* ot the ottense. Therefore, 
any attelft.Pt on the part ot a court to a~Jend, modify or vacate a 
judgment after 1t hae been entered has no l~gal erreet except where 
the judgment is vacated on one of the gr<;>unds specified in SUpreme 
Court Rule 27. 22 or the modification is in the form ot a nunc pro 
tunc entry. If the court, at the time it enters its Judgment, orders 
that the convicted person ~e allo•ed credit for time spent in jail 
prior to sentencing, and this order ot the court ie omitted from 
the Judgment when it is written up# the court may correct t~~s 
om1ssion at any time by means of a nunc pro tunc entry. However, 
a nunc pro tune entry can onl7 be •pl07ed to correct a clerical 
mistake and cannot be invoked to corr ect a Jliatake or oversight 
of the judge or to render & judgment ditferent from that actually 
rendered. Aronberg v. Aronberg, 316 SV2d 675; MCCarthy v. Eidson, 
262 SW2d 52; Greggers v. Gleason, 29 SW~d 183. A judgment which 
has been corrected by the court to allow credit for the time spent 
in Jail prior to sentencing should be endorsed by the sheriff unless 
the nunc pro tunc Judgment specifies the nUIIlber ot da;ys spent ia jail 
prior to sentencing. It the court actually specifies in the original 
judgment or in the correction thereof ta~ number of ciayo spent in 
jail prior to sentencing, we are of the opinion that th1a should be 
accepted in 11~ of an endors~ent by the 8her1ft and that the number 
of days specified therein should be calculated as a part ot the 
sentence. 

We were advised by Warden Nash that the facta set out in 
question number 8 relate to an actual case. He stated that the 
sh-eriff 1n county "An had endorsed the· ~eogth ot time spent in Jail 
in that county prior to t.he change of Vfnue on the letter he received 
from the Ju<lSe and returned the letter to the juc!ge. The judge then 
forwarded the letter bearing the endorsement ot the sheriff to the 
Department ot Corrections. 

The sheriff ot county "B11 could no~ have endorsed the time 
spent 1n Jail in county "A, " and it would have been difficult and 
very inconve~ent for the sheriff or coljmty · 11 B" to have obtained 
the endorsemenif ot the sheritf 1n countf ''A" on the c·oliiDlitment 
papers. The commitment papers would haye had to have been mailed 
or delivered to the sher1tt in county n • 

11 in some manner or else 
he would have had to travel to county n ~u tor that purpose. 
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We believe that in those cases where the facts are as set out 
in question number 8, a letter from the sheriff, in which is set out 
the length of t:ime spent in jail in the county from which the change 
of venue was taken, sufficiently oompli a with the requirements of 
Section 546.615, supra, and that you s~uld accept such a letter in 
lieu of an endorsement on the commitmen~ papers . 

CONCLUSION 

Therefore, it is the opinion of this department that: 

(1) Every person convicted of a cr~n&l offense in t he State 
of Missouri is, by operation of law, en~itled to have the time spent 
in jail subsequent to the date of sente~cing and prior to delivery 
to the Department of Corrections calcul.ted as a part of the sentence 
imposed upon him. 

(2) Every person convicted of a c~iminal offense in t he State 
of Missouri is entitled to have the tiae spent in jail prior to the 
date of sentencing calculated as a part of the sentence imposed upon 
him if the court so orders in its judgm•nt . 

(3) The offic•r required by law to deliver the convicted person 
to the Department of Corrections is required by Section 546.615, 
V.A. M.s. , to endorse on the commitment papers the length of time 
spent in jail subsequent to the date or

1
,enteno1ng and prior to the 

date of delivery to the Department of Corrections as well as the 
length of time spent in jail prior to ••ntencing where the court 
baa awarded credit for such time. If t}le convicted person has no 
jail t~e which he is entitled to have calculated as a part of t he 
sentence, the delivering officer should ao endorse this tact upon 
the comm1tment papers. 

(4) .Aa a court can only apeak by and through its recorda, an 
informal letter from a ju(}ge adviaing that it waa his intention to 
allow cre<lit for time spent in jail prior to the date of sentencing 
has no legal effect. 

(5) The trial court has no authoritiy to amend or modify a 
juClgment to allow credit for the length ot time spent in jail prior 
to the date of sentencing after the judgment has been entered except 
to make a nunc pro tunc entry to correc~ an error or omission in the 
original judgment. 

(6) In those cases where the court allows credit for the length 
of time spent in jail prior to the date or sentencing, and the 
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convicted person has been confined in j 
b7 virtue or the tact that a change of 
count~ wherein proaecution was 1nst1tut 
in the county from which the change or 
number or days spent in Jail in that co 
with the endorsement requirements of se 

1 in two different counties 
enue was taken :f'rom the 
d, a letter from the sheriff 
enue waa taken, giving the 
pty, is suttieient compliance 
tion 546.615, V.A.M.S. 

'!'he foregoing opinion, which I her~l>Y' approve, was 
my Assistant, Calvin K. Hamilton. 

Your very truly, 

prepared by 

JOHH M. DALTON 
Attofney General 


