e e e "7‘.\'\ !:‘:.r-}._“ T

i, PP

FACSIMILE SIGNATURE: A facsimile signature of an officer of a

POWER OF ATTORNEY: surety company certifying as to the correct-

ness of & power of attorney is a valid
- s8ignature 1f the officer intends it to be

his signature and he has been authorized by the board of directors

to use a facsimile signature and the state in which the power of
attorney is executed recognizes such signatures as being valid,

January 26, 1960

FILED

Honorable Omer H., Avery
Member, Missouri Senate
2lst Piatplet
Troy, Misaouri

Dear Senﬂtér Avery:

This is in response to your request of November 14, 1959,
for an opinlen, which reguest reads in part as follows:

"A questlon has arisen concerning the
legality of a power of attorney contain-

ing the facsimlle sighature of an officer

of the compsny certifying to the correctness
of the lnstrument. I will appreciate your
consideration of the matters herein set forth
and the advice of your office regarding same,

"Under the procedure used by Travelers, bond
wrlting agents operate under powers of attorney
‘Which are executed by an officer at the Home
Qffice in Hartford. Each agent ig then fur-
nished with multiple coples of this power
certified to at Hartford by facsimlle signa-
ture (see¢ specimen power enclosed), One such
certified copy 18 attached to each bond as it
is executed, to evidence the authority of the
agent involved., The Company uses more than
250,000 of these certified coples annually.

- Other large insurers, such as, U,S8.F, & G.,

I understand, have the same problem. Because
of the large number invelved, it is quite 1im-
portant that these powers be accepted universally.
In most instances they are accepted without
question, It is my view that these powers
should be accepted.
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"A power of at&annay 18 an instrument which
stems in eonxraot;lﬁw and hence if 1 valid E

@ha 1&3@ suszgriber

- qurrectness of ﬂfwéi of attern&y. I am’ -
“advised that it is to that signature that an
-ebdec%ian haa baan~ma¢e. No- objeetion 18

the signatures of :
the ﬁﬁera@ary ef’th* pany and of the Hatgry
Public are printed, If suc

h powers of attorney
pust be signsd indd i '1t;wau1d Tequire
the mervice of ¥ y

_ and assistant
sgcretariss anﬂ~‘, 4 _and up~
warranted expense, a,; ef vhieh would have
0 be passed on 1m»ﬁ&e farm of enhanned
-premiums.._- _

iﬁ“ﬂh Br‘thﬁ eamy,_
by feacsimile aigne

“Until racently b@nﬂa with pawer of atterney
prepared-as thia one were accepted by all
County officialg, but now one eounty official
feels that where, if there were a default on
a bond, it would be nepessary for the County

to allege and prove that the carrier is estopped
to deny the facsimile signature. Estoppel, of
course, is & matter of defense, and no large
insurance carrier would risk resisting its res
sponsibllity by challenging the validity of the
facsimile signature on documents emanating from
that Company, Of course, having accepted the
premium for the bond, the CGompany would be
estopped, regardless. Indeeé, if a surety
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company were to attempt to repudiate its obliga‘
tion and deny its own facsimile signature, the

. Superintendent of Insurance would no doubt
threaten immediate. reprisal. Anyone having ex-
perience in this fleld will realize how completely
aeffective such aetian would be.

'I*ﬁ!-'l**'l

"I would greatly appreeiate your considaratian
- of the matters et forth in thls letter, and an
epinion of your office as to the legality of
. powers of attorney executed and certified to
by facsimile signatuve of an officer at the
home office,"

In connactien with the queztian posed in your requeat, it
is interesting to note that Missouri, by statute, now approves
the uge of fa¢simile signaturea in. certain situations and on .
certain daeuments. i ‘

fhe TOth General Aasemhly enacted the “ﬂhiform Facgimile
Signature of Public foiewals Law" which mey be found in Sec¢-
tions 105,273 to 105.278, inclusive, V.A.M,S, Sections 105,273
and 105. 37& of the above~cited law’ read as fallowsx R

5273

"(1) 'Public security' means a bond, note,
certififade of indebtedness, or other obliga-
tion for the payment of money, issued by this
state or by any of lts departments, agencies
or other instrumentalities or by any of its
political 3ubdivisians:.

1

"(2) 'Instrument of Ealgpnt'means a check,
draft, warrant or order fov the' payment,
delivery or transfer of funds:

"{3) ‘'Authorimed officer' means any official

of this state or any of its departments, agenciee,
or other instrumentalitles or any of its politiecal
subdivisions whose signature to a public security
or instrument of payment 1s required or permittedj

-3~
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Any anthariaed affiaer, af%ar filins with the
aaerébary of gtate hﬁn‘manual signature certi-
fied by him under osth, execute or cause to
he exacutad with a’ faaadmime signature in lieu

Ay pub! » *f pr@vidéé that at
_ BLgt ' tired or garmitted to
beﬁplaeed th&r&an ahall be manually subscribed;
an c

"(a) Any 1natruman$ of payment.

 “gpon aamplianse witb geotions 105,% 3 to 105, 158,
by the authorized officer, his faceimile signature
- has the same 1ega1 effecb as his mannal signature.“

Ve havo maﬁe a search of the. atatutea but have been unable
 to find ore which sets out the form and requirements for a power
of attorney, ﬂh&pter 4&2, RSMD 1949, which gertains to title to
real estate and the conveyidnce thereof, has some sections which
relate to powdrs of attorney to convey title or tranafer an
interest in rédl estate, For example, Section 442,360 provides
that every power of attorney containing a power to convey title
to real estate shall be acknowledpged, certified and recorded,
None of the provisions of Chapter 442, including Section 442,360,
specify that the aignatures be actual "wet ink“ ‘signatures.

Bection 499 570, RSMo 1949. does not require that pawers of
attorney be acknowledged and cértified in the same manner as
deeds conveying or affecting real estate but provides that they
may be acknowledged or proved and certified in such manner, and
if they have been, they may be read in evidence without further
proof of the execution thereof. Likewise this section makes no
requirement with respect to the 51gnature on- ‘the: power of attorney
or acknawledgment. L
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The statutes relating to bonds for publie officials and per-.
formance bonds make no requirement as to the power of attorney
executed by surety companies. Llkewise, we have been unable to
£ind any Missourl cases which have considered the use of the

- facsimile signatures by the officer of a surety company certifying
to the correctness of the power of attorney. It is polnted out
that while a power of attorney is usually attached to a bond,
it 1s not a necessary part thereof but is attached thereto as
evidence of the authority of the agent or attorney at fact,

Section 1.020 (17), R8Mo 1949, provides that where a statute
uses the words “written, in writing, and writing word for word"
that those words shall include printing, lithographing, or: ather
mode of representing words and letters. Sectiofr 1,020 (17), supra,
reads as follows:

"(17) 'Written' and 'in writing' and 'writin
. shall include pr: nting, Iltho-
graphing, Or other mode of representing w

and letters but in all capes where the signa-
ture of any person is required, the proper
handwriting of such person, or his mark, shall
be intended;" (Emphasis ours)

We do not believe that the above-quoted sectlon can be
interpreted to require that the certification of the officer
of a surety company as to the correctness of the power of attorney
must bear the actual "wet Ink" signature of the officer.

In the absence of a statube requiring the actual "wet ink"
slgnature of & person, the cases of Missouri hold that facsimile
slgnatures may be valid and bindling. .

In City of Maplewoed v, Johnson, 273 S.W. 237, l.c. 239,
certain lnstruments had been signed with a rubber~stamp signature,
The court, in its opinian, said: .

"# *# * Thils leaves the rubber stamp signature
of Wm, F. Riley Constructlon Company lntact,
and it is a well settled rule of lawW that any
mark lntended as a signature aects as such,

* * ¥ ¥ ¥ %
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] IXI. Tha name of tha aarparatien was
, -rubher stamped on the tax bills, Whether the
- president or the secretary of the contractor
affimed 1t, the record does not show, It does
show, however, that the. preaident was ‘preaent,
and 1t may be inferred that he saw that {t was
so’ affixed, and consented and intendsd that 1t
dct as the signature of the eorp@ratiﬂn in the

5mateer eff# ﬁasaisnm@nt. e -
. _fhe céurt, in Dinubs Farmers Usion Co, v, Aaderson ara. se., L
193 Mo, App, o

236, 2 ?; in aensidar&ag the requiremanes af the
zatabute of rraaas, saifmf;,;T“

e e Indeed, the riame of the party to ba
charged e, be either in writing or in print
the aame upon the memoranﬂum

. Xn Karner v“uﬁ, Pac. E y. ea., 7@ ﬂo. App. ﬁaﬁ, 291, which
involved a statute providing, ameng other things, that bills of
lading may be made nagotiable B3 qritven endorsement thereon,
umemmtsMﬂs, O . j L L

" @ % % Phe ﬂerd wri &ng, in 1aw, nat anly
means words traced with & pen or aﬁamped,
‘but printed or engna ed.@r made 1egible by
kany other aevice.f,: ; Coae LT , L

. %he cour%a of many ather -3 13&1@%109& have also held that

;! signatura may be any mark, printing, writing, or stamping

- Whieh is intended to be & sigr . Hill v, United States,
288 Fed, 192, 193; Toon v, Wapinitia Irr, Co., 243 Pac. 555;
ggmilgenaz. State (Indiana), 2 N.E, 299; Ardery v. Smith (Indiana),

S Ragen Ve Gﬂisby, 155 HW 3, involved a ssatute requiring
summonses to be subscribed by the plaintiff or his attorney.
The Bupreme Court of North Bakota held that a summons Wearir
 the . bypewritten name of the plaintiff's attarnsy eemplied with
- the statute and was valid g o _ ,

|

-~ In Costilla Estates Bevelapm&mt Gempang Ve Mascarenas (N.
Mexico), 267 Pac, T4, the defendant offerefizg a defense in an
action in ejeetment the Judgmeﬂt of another court establishing
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his title against plaintiff. One of the obseetiona raiaad to the
introduction into eviderce of the Judgment was that the signatuve
of the clerk thereon was made by rubber stamp. The statute ine
volved required the oclerk to "sign his name" on documents filed
by him.  The court held that the rubber stamp signature was
auffieient, stating at page T7s

- "Phig atatute does nat requira tha clerk .
to write his name; only. that he sign 1@,‘.5;
Gerievally a signature;, if adopted as such, .
.. may be. printed‘ 11thqgraph¢ﬂ, oy typewritﬁen,
as well as written. . 36 Cye. 443, The de- .
- ¢igieng there colléct %‘hnw that signatures
not autographs are held suffieient to satisfy
a variety of atatutary and other requiramenta.

'Nyflﬂ(

The genaral rule geems t@ be that & oerperatian may adopt
or authorige the execution of documents by & typewritten,
printed or rubber stamp signature, and, if the adopticn or
authority is shown, the corporation is bound by & signature
in sueh form. 7 Fletcher Gyclapedia Gar§eratian, 3&@. 3026

In ll ¢.3.8, HQB (Sec. 16) wherein is diseu&sad the manner anﬂ
form of signatures on & bond, it 13 stated aa fellews:

“Indapandent of any statutary requirement

the wanner and form of the signature, when

mede, is immaterial, pravided it is wade by

the obliger for the purpose and with the

intention of binding himself, If made with

this intentlon, the signature may coneist of

a mark or sign, and in some Jurisdiections

‘this rule is in effect prescribed by statute,

or it may consist of a printed facsimile of

the makers autegraph adopted by him for that

purpose, * % ¥,

The capacity te give & power of attorney and the general

validity of such a power are essentially contractual, Hence,
it is the general rule that, in the absence of a statute to
the contrary, the law of the place where the contract creating
the power of attorney is entered into governs queéstions connected
therewith. Restatement of Conflicts of Law, 8ec, 345; 11 Am.Jur,
371, Section 84,
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In your letter you mentioned that the agents for Travelers
Insurance Company operate under powers of attorney executed by
an officer of the company in the home office in Hartford,
Connecticut, You further advised that the certifiecation as to
the correctness of the power of attorney bears a facsimile signa-
ture which has been authorized by the board of directors of the
comparty, The State of Connecticut recognizes the validity of
facaimile slgnatures, See In re, Deep River Natlonal Bank, 73
Conn, 341, 4T Atl, 6753 Kilday v. Schancupp, 91 Conn. 29, 98 Atl,
3353 Max Amos Machine Co, v, International Assn, of Machinists,
92 Conn. 297, 102 A, T706. Therefore, as a power of attorney bear-
ing a facsimlile signature is valid in the State of Connecticut
where 1t ls executed, under the general rule mentloned hereinabove,
the power of attorney would also be valld in other states,

For your information we are encloging herewith a copy of an
opinion of the Attornmey Q@General to Francis M. Cook, Regional
Attorney, Department of Labor, dated September 18, 1957, in which
1t was held that a facsimile signature authorized by a party to a
contract is binding upon such a party.

CONCLUSION

Therefore, it is the opinion of this department that a
facsimile signature of an officer of a surety company certify-
ing as to the correctness of a power of attorney is a valild
signature 1f the officer intends 1t to be his signature and he
has been authorized by the board of directors %o use a facsgimile
slgnature and the state in which the power of attorney 1s executed
recognizes such signatures as belng valld,

The foregoing opinion, which I hereby approve, was prepared
by my assistant, Calvin K., Hamilton,

 Yours very truly,

John M. Dalton
Attorney General
CKH:mlw,vlw

‘Enc. Opinion to -
Francls M. Cook
September 18, 1951



