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ENTOMOLOGISI': 
MISSOURI PLANT LAW: 

··(1) \Section 263.040, V.A.M·~s. 1~49, $ioes n.ot mean 
that there must be rules_and.regul-.tion' pramul-

OFFER OF SALE: . gated for the enforcement of' those sections of . 
Chapter 263, V.A.M.S. 1949, which do not need such 

rules and regulations. for their entorcememt; (2) "Of.fering tor sal en 
would be the exhibiting o.f something that may be.taken or received or 
not, the taking or receiving 0f which would constitute a sale; (3) 
Section 263.120, supra, would be applicable to any person or truck. 
driver in this state who is the recipient, while in this state, of any 
plant products brought frem within or without this state which do no;~ 
comply with the requirements of Section 263.100 and 263.110. It would 
nGt be applicable to any person who receives the plant or plant products 
while outside the State of Missouri when they bring the said plant 
products into this state. 

March 11, 1960 

Honorable Julius R. Anderson 
State Bntomologist 
Departll\ent of Agricul tlU'e 
Jefteraon City, Missouri 

Dear ,Mr. :And.er&on: 

This is in response to your request for an opinion ot 
. .,January 15, 1960, wh.ich we quote in part: 

n In ~eotion 263. 040, does this mean that there 
must be ru~es and regulations made before tbe 
provision!$ and requireittents of the Law aan be 
c~rr1e<i ou~.. or <tan the •tatutes be carried out 
even though there may not have been a specific 
regulation to cover that point in the statutes? 

"In Section ~63.070, paragre.ph 4, mention is 
made regarding a nursery dealer selling or ofter­
i.ng tor sale nursery stock. ~t constitutes 
'otte:r:oing tor &l\le'? If a nuraery dealer has this 
material set out in a y~rcl where it is disPlayed 
for the purpose or customers to look over and 
choose the varieties they want, would this be a 

· case of ott'ering for sale, even though there was 
no price list on the individual items? 

11Under Section 263.120, it mentions any person 
who receiv~d nursery stock from without this st.ate, 
etc., would this include a. truck. driver or other 
traneporting officials, or individuals who have 
received this nursery stock tor delivery to 
customers who have previously ordered the stock, 
even though it had been ordered from out~of-sta.te? 
In the case, the point here is that the nursery 
stock came into the state without correct certi.­
fioation when found on the truck. Can the truck 

... -

driver be required to hold this material tor inspec­
tion or other disposal as mentioned in Secti.on 263.132? 



.. •· ... 

. ''16.14 tit ~li9t t•r•• C>t tn• llllloloSpGitJ 

. ·ltjv• the· e.V4•h,t1'1 --~· ;-*lit_ an •"•t 11po.a tht. #•Cl1••' . ot ~M · ·11tate .-tolloloal•if, . o~ .. on• . of _ . 
1\t:i aaiJ1fltuu..••· tvta 'ho\l&b .,lle Viol~Wion ha4 
oc;.Qre4 ill .,flV :DI\lrtlOip.al$tJ. $lOb &St a 

. v4o1at:l'n. ns :tJpotte« .j;a trev• tow~,. tn.tt .~~· 
l**•n•ttiot\ wle 1n 0l~ve\$'t• .t~« the Olivette 
polict. toroe .~ the. arrest ev~ t;ho!fh the 
.'t1olat1on ·hat oooune4 1n Orne ·c.eurt l 

' . 

See~·t•a 26J..04o, ·v._.A,.Jf.l, 1949. 1a aa to:l.low~u 

"~• ·•'•t• .ent.oul.oatet aWl~ troll till• 'Q .t!JQ,.- m&ke•··rilt• &d .. ~..-iona tor -·o•JiTlins .ut ··ti-e pro-vlat~ns ·aaa .-~r•• 
._, ••. :ot thtt ia,· 1nt1utif141 ~·•· and 
regulations uo.4ttr:Wh1oh 1napec1iot'a and 
otiheJ-.emplor••• ehall.J 

' . 

· (l } .... · ... :tn•pee~ . places,. pl$n. ta uti plat 
P"'keta,_ a~ thinca •« sabatane•• uaet~ 
or·· eonneetecl ~Rewi:bh; 

.••·"l I 

· . · (a} ~nv•-ri~~e, C()ntrol, •rat!iea'e 
. ..,. ,r•vel'lt lhe Jiess..Unatioa ot 1nseet 
pests -.rtd d:t•~••• e.l\4 

.. (3) ~~~vJ.ae or .oause tl'le •l'el\blent, 
outt1n& and.4est~ct1•n ot plata and 
J>lant · t·."ctu.et-e :lat"ested OJ!!' 1tttectt4 

. 'herewitih. n . 

· Bl.aok:l s x.a.w Dictiol(lar,, De Luxe Fourth ld1t:1on, de tines the 
wol'd t'shall 11 in part as follows: 

. nAB used in st&ltutes, q,ontract•, O'ti' the 
like, this W$~l :4.s generally 1Jtlptr.at1 ve or 
lllt.ndatory, M•1)1nr;t v •. Jtouad;r, .. 191 I.<>wa 
976, 181 N.W .. 4JJ, 454J Bay P&fHt· st. tty. 
Co~ v. Qity ot lb))urn, a3a lfl-.aa. 101, 122 
N. ;;. 268 J v .. s. v:. fwo Hundred an4 :Si~ty~ 
Sevea · 'rwenty~l)ollat (J614 P1eeets, D. o .. wash., 
2S5 '• 217, t::J.8J llaer • • tl0r$:, 19 w .. va •. 
50,. 90 S.B. 5!0, 531, L~R .. A. 191TB, 723. 

ttin eOJQDton or ordi~y parlance, . and in 
its ordinary s~gutiea.tion, the t:l)rm 1 shall 1 

is a. word or command, atld one wn.teb has 
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COfl<lldAtt':i.R& 1;1\$ 4etinl,,ion Set tor~}). e.~OV$, . leOtiO~ 8fS.040 is 
· .UU¥J1daff.cfi7,. by ~he uae· or the ••~4 uehall/' "· lo'»l.d~ only tio \be ed•·nt 

that fine $ltt to ~· •<~• ta nH•••&rJ .ifo tilt »roter ea~l!71D& eut at 
t;be s..-ifltt l~w .to tt•••t:ton.. file taet tlmt n~les an«·.,..f&Ulailor:ta 
~hall be u4e toe•. not prtteluffe the. ento~qent, . by approp .. iate 
authoJ'itte•, ~t thofSe ,$1;&t'tlt<tey laws wUoh a~e entorc9&b1t ritho~t 
Nles P4 .reau:lattons •. I" 1• ¢~noe1vablt. t!Utt the l.tctal.-ure Jd.ght 
•nc"t t. •••~ton ot a law .~p, Which tt ncpir•s ru.le• e.nct hlltlai!ens 
'~ b$. tse\lK betoii'e th• l*'w ~taelt wouJ..4 ueom;•. et.teot:tve, but Uti a 
1.# O.ot 1iJ.YO~.V9.4.· i.n Q·hJ;······p···t· .•r .... i.6J. • S.ctj.on 2..fi) .•... ()4Q ..... ·, .8\lp····r·i. l1S. •.· .. p. ".··1f10 
111;. tnat it . •t~t ea ru.l•• ant . replat1Qtte aal.l. ~·· Jtide: tol' •u~!;ng 
ou·t the pr<>.v4aioqs. an4 r•qatl"blent$ ot tbl.a .law. :Th•rt.tov.a, Whti'l . 
th$ pr~vi•tons and. :requ1F$1tE!nte ot. thi$ ~a.w ln&J be val~41V •«rr1'4 
out W1tll.Qut a rul• or·r•aulation, it would '-'PPte.r obv:tqus· that no 
rule or :t'EJ&Ul$tion n$$d bentada. 

- . 
Wii)h ~.ts:P.et to y~'tl~ seol'!Ut4 quettien, we age.in . tu.rn to tfit 

Fourth J41~1on of Black •a . L.aw ».tatt~~•~ar· tat!· the pur~l!t ot 4et1n1ng 
the term 11 t~al e11 

• You will set!' therein that -1t is det1ned as a 

HA. contraet b•twtt.& t1fo partie-s, oallftl, 
respeotivl!tly, tbe_ 'selle:r• (o~ vettUitnz•) · 
and the 'buyer;' (.or purcha$er-j) by whieh 
the fornter, J.n a<Ut-Sid&rat1o& ett tne pay-
t~cent or pro:ntis.e ot payuu,nt ot a c:ettt$;1n. 
p~ce .in money,. -trailuJfers to_ tl\e l$tter 
thE! title and tha posat'tssion of property. 
tard. :.Proit. Oomnter. §6; ::t Kent $o.$Rl. 363; 
Pot h. (l()nt. Sal$, §l; BUt let' v. ~h.ouon~ 
~2 u.s. 414, 23 L .. !d« 684. In re Prank 1 $ 
late.te, 277 N.Y. S .573, 154 Mise. 472.u 
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Con$tcler1a& .the 4et1n~,t.- ~ •tMle•, .- aow turn to iihe 
deftnlt$.on ot th• .t•ftl ••tt•r" ll•o *'" to~-h in the Pounb Bditton 
ot Blaek•·• Llw DloUenant · 

•f• ltrlng to o:r: )•tOMJ . to pr•aent toT 
•.·. :eroe.p. ta.·: oe o. · r NJ. ••. ·"-. ·. ·.••.• .. l .· .'• h.:·el4 011tr or .. '"tr•rt to •• · a '"~•&1 toJ to· $Xh1b1t 
·tOMthmc ~h•t ••1 t.•. · 'butn· o" r•••t.'ff)d. or 
t::;1. -:rt=o;.:i~ •tr•r.·4;:.:•• 'u' 

It 1a our op1n!oa ~.,. th• fliptttopt Plrt ot thia 4•tl111tion 
ot. the t• .. •.ra .·.·.·•·tter•. wOUl.. 4 •. • that.» .. *".•·.· * ... 1•11 at. a1)••. •. t.··o exb.· ·.tblt. t~ome­
~ld.n,g that aar be 1Hlk• or tt~ ••I or not •. • 1• wl114 ••• Ol\ly 
].opc:•l· tba$ u.ottw tt Hl.t to~4 ~· .,... ... ._, a nura•rt 4eU•r Who 
ltas M.ep18Jt.d ltlt -.tentl .:t•:t · tile tn • yc-4 ao th•' Pt'OIP'4ti te.· 
n••••era Ideal l"k over Q4 p-.e th• v-.-l•~•• th•r vut. . l\ 
woW.({ ~p··~r to be ••••ntl•l.• hnewr. th•ti it ia his iatention to 
hav•them ·aei; torth tor •l•,·aad..thet th•r were ••t torta. tor- the 
tU.tc•ptuce ·or t-eJ•otiOl\ ot. • troapeotlve llu:rer. It woulcl ,... that 
the preSen"e. ot t pric• l.l•\ •ul.d not n'$C$lB&rily . be l\tteea·a&t7 to 
an otter or all•• lt m111\1, he..,verL ,. c()Jte~4ern a• evidence of 
one•a tttt4fttt.oa. 'to ot:t.-r tw efie., ·rni.• abould not be conclusive. 
!hereton, .·1'.:.· lill&ht . •.l~. be .••r-•td..eHd th.• .. t. a nur••rr. ' .. •al•r has 
offered ht• •~ock toT •ale when · th!• stook h•• b~ aet out 1.n a 
y«;rd wh·~- it l• 41aplqetl lot customers .... look over and. cnooee 
\h• varie:\iea 1Jher waat. 

Yov. will fJbsene tltat the reasoning ••t torth above ia not 
incon$~•tent .ldth atat. emntt Qde.· by t .. iUt · Su~me .. Cour~ o. f Ol:'egon in 
the c.a,ae ot ·$ta~e v. D~b.r1 11 Pac. Rep. 29Q. 299. The colU"t 
therein sta:b•• in part: 

"* * *. Laws are . u1h1all1' enacted wi ~h some 
reference to the e.owaon understan.d.ing and 
customs of men.in. reepect to su.bje~t-mattera 
which concern their bu.aineas tranaactiona; 
If<> that, wh.en &o:Od;s or mer.htm,dt•• are e~ibited 
tr•tbe show •tn4ow$ o:t shelTes ot A store, 
we have a right ~· presume, sanc,tionecl by common •••a• and un4er$tQding, thai# ~·· ';lho puts them 
th.e:re ot.t'erl!l th•$11 tor sale, and it· the faet is 
oth•rwise, let him ~Show it. Goode, therefore, 
m~ be offered tor ••1• without any overt a~t 
ot solicit•tton. * • *" 

At page )00 the court also 1tatea. with referenc• to an offer 
of sale, thatt 
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" • * • . * Xt Jl$.7. bt 4ou 1>7 cen•a:-al MVtr#iapents 
1a-tcl\~··Prtaa1 or. bt .~fai.;tioae ,ot •ts~• or 
s)ljl»O'l• 1tt •-• ·. vto~at\t ot ~• p1•e~ or ~he .a,ll••• \Ja•~n•••, 91' '' b•vUts ,_ • .,.1.1e on 
•-.:1.· ... · .. •, .wt.\fk l'tr._!O.· .4l*P•. 88 ot tt~ to ._. 
i)J't••ltl$· to )u _..". • • •". 

. . 
- . ··. -~ . 

Stett&n 16).11!0, V.4.1l.·i• 19A}f, awat.eaa· n.., , •• 0•1\ in. tb.i~ ..• t.al·e. wbo .. "", •• ,,.. •. 
t~• ·c-~t .toM• •t••• a.,. pl~ ·o_. plant 
·P"••t _ •• to Wh1ea • ••qair..-n."' ot 
•t41~oa tS3.lOQ h. *viiJ .t.ot. b••. a eo-.,li..S. Wj.itht 
Qr. \fllG re.etv•• anr Pl4rlt. or . pl.arl\ p.-ocl11ot 
~~•~ fl~v•a .,.._,, tO#*"' *'••• •r .· a.· e· .·" .a:v-a. --• . ._or oanl•«t· o·. : ....•. 1!1-.·• ··""' ..... · ·• ··,·,it ..... • .. "'"'a .. , ~ .... W'I!!t. ~·- . - .. ·. """CJ .. J' ~~ .;ifo'!fli..,._ 

tiu.l . Qet•· aa to . trltlll .tl\e. l'._UJ_.,, ot 
•oet.t.ottloJ .. ll,O 11••• ao\ Mea o'ea1•4- With, 
•~t ••tU,at:elt 1ntora th• ata\t . ta,oiWl()lo• 
gtat. or .t.n 1fttP••~o .. \!J.t~t, a« S.ao1a'e 
etn4 ho14 the ~~- plftt or PlMt pro«uet 
uno,.ae« ol' ull\Ui~ tub4t•t to nob .lnapac­
tj.Oit .• ~ ethtr cli*Pd.-'!i\!on. u aa.v J)t»P"~ 
n4t~d. Ar b7 1Ut• ..._,. entoulotl.lt. · 

we bt:U .. eV'o ln. an.sw•~ to f&ur thirtt q:tat-'~<~n. tha'l \he olt~.ttle 
"$lt person in 1ilUJJ $baten t.:B ••ed 1n &<&e,·!.OJl t6J •. l2&, 8lli?ri. WOuld 
·appQ&r .. t¢l. be .4U .. 1~$n. Q.lue1ye ........ · aow.'v· er, in .. •.o .. fl.-.. ·: 4.)!r.•· .. ~DS.· . ~he ·.•.·· .. · .. ta;\.il.-.•.·.t)' of t.hia e&etion of the la.w:, •• tlo not )el$.'ve tna' it reter'J to .any 
·l'et$oa. 1n 'hj.' stat• 1fho -ha.e b~t the tlan' pr:o4u.et·• 11\tiO Mte.-. 
•ourt t~m another state" . lli . b•lieve t~ ~~ reter$ to 1 ant · 111 onl7 
appli<table tc1 -•. 8.117 pereaona . W$\hin. 1;he state r>t JU.tsouri Who hive 
r~etved tram lfitl.Un or wi$1'1&-QI the state, 1ftd.lt that pttrfiOn ill in 

. the state o'l lisso\1r1. a lhlptaent ot plant produ~ts. lt JJOU.lcl thus 
not be applicable to &. •1tu•t1on tn wlUeh a p.ex-aon gcu~a from Mis8oU;ri 
to another eta1;e an<l ~~JUbe-equently returns to JUsaouri bri~~ng the 
plant proctucts With h:lltl. · . 

. . eu.•.r. J.? · .. osition.· above, .. we. t .. e~l1 1a aub$uan··.'~ated by the .r .. "~ .. t• ... ·. t . 
. section aGi-·100 Blakes it unlaWfUl tor anr· pe~eon ta bt-:tng or c•t.t•~ 
to be brought j;nto this stat• an7 plant Pt'Odlleta listed it1 the ri.l."•El 
a-n<l I"egule.t1on$ nta<1$ pursuant to this l&llf .. unleiJs the proper packaging 
and tagging h-.~ . been complet•4· .· ~t wultl app$19.r that w person 
rtt>l;&yi~ the prov1$10ns Gt Seet.:ton, 26J.lQO .. WG'Uld be &Ubl"t ~· the 
p•nal~V p;rov;tsiens set forth in $eot1(Ql a63~l80, an.ca t~a~ i.t te the 
•PPJ:'Ol>tiate &etc.t~on wht•h ataf b$ entore•cJ. aaf.in•t thos~ person• 
br:i.ng~ns or cUtUE11ng to bt bi!Gqi\t into t:Ms etate any plant produc~s 
in violation ot this chapter. 



Honorable Julius ll. An4erson 

With respect to your •Peeitio question, 11 Can the truck driver 
be required.to hold this ltt8;terial tor inspection or other disposal 
ae mentioned in se.otion 263 .120n, our aaswer would bt that he could 
not, unless he ha4 received ~he plant products while he was in the 
i~at• ot M1ssour1. Should. he be the reeipient ot the pl$nt products 
brousht in~o 'he ata"&e tli'OBi anothe:r state., in violation ot this 
ohap~.et-, it would ~b,•n 'be his reapon$1b1lity to report to the State 
Entomolosist, and tho$e plant pt-odllci;a would be subject to inspection 
and. other d1epos1t1on by the State Ent-omologist pur•uent to Section 
263.120. . 

With re•peot to you:r last question, our ottice rendered an 
opinion to the Hotlorable Edward G&rnholz, Clayton, Missouri, on 
December 27, ·. 1955,. which we believe answere . ~our question. We are 
en-clo s;tng a copy of that opirdon ter your s1ud.y, ancl in 1 t you Will 
rtote that in St _ Louis Gounty a pe~$on may not be arrested tor a 
miedemeanor withotlt a, warrant unless the arresting officer saw the 
mi $demeanor ooJIII'lli tt ed. 

GONOLU$101 

It is the opinion of this ottie$ that: 

(l) section 26j.o4o, V.A.M.s. 1949, does not mean that there 
nti1Bt be rules and regulation$ promulgated for the enforcement of 
tho$e sections of, ehapter 263, V.A.M.S. 1949, which do not need such 
rule• and regulaticns tor their enforcement; · 

(2} uOffering for sale>t would be the exhibiting o:f' something 
that may be taken or received or not, the taking or receiving of 
which would constitute a sale; 

(3) Section 263.1ao, supra, would be applicable to any person 
or truck driver in this state who i& the :rea1pient, while in this 
state, of any pl-.nt products brought from within or without this 
state whieh do not comply with the requirements of Section 263.100 
and 26.3 .. 110. It would not be applicable to any person who receives 
the plant or plant products while outside the State ot Missouri 
when they bring the said plant products into this state. 

The foregoing op1n1on1 which I hereby approve, was prep~red 
by my assistant, James B. Slusher. 

JllS/mlw 
Enclosure 

Yours very truly, 

JOHN M.· DALTON 
Attorney General 


