BAIL: Where a bail bond is conditioned upon the principalts appearw
ance for preliminary hearing or in the event that he is bound
over to answer such charges filed against him by "indictment
or information," such bond is sufficient to require his appear-
ance in circuit court if preliminary hearing has been held or
walved and the defendant has been bound over to answer charges
prior to the return of an indictment or the filing of an in=
formation. Supreme Court Rule 32,05(b) and Criminal Procedure
Form No. 26, promulgated by the Supreme Court of Missouri, do
not require appearance for trial 1f an indictment is returned
prior to a preliminary hearing being held or walved, and the
court returning the indictment must secure its own bond,
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Prosecuting Attorney
3t. Louls Gounty
Clayton, Missouri

Dear Slrg

- This 13 in reply %o your recent request for an opinion as to
the legallty of a bonding procedure followed in St. Louls County,
where a complaint has been filed in magistrate court, but befores a
preliminary hearing has been held a grand jury indictment is re-
turned on the same charges and the coircult court, by memorandum; .
thereupon seeks to adopt the ball set by the magistrate for appeare
ance at the preliminary hearing. Your letter reads as follows:

"A procedure is used in St, Louis Qounty in

cases lnveolving felonles, wherein the charge
is originally flled in the Maglstrate Court

and then later heard by a Grand Jury.

"I have outlined the prosedure and would
appreciate an opinion from your office as to
its legality. I would appreciate any other
advice that your office might gilve relative
to the instant problem.

"The procedure is as follows:

"In a felony case against a defendant, there is an
Affidavit filed in a Maglstrate Court and the case
is set for a preliminaly hearing before the Magis~
trate. The defendant makee bond set by the Magis-
trate. Then before the preliminary hearing 1s held,
the same case is presented to the Grand Jury. In
those cases where a True Bill 1s returned by the
Grand Jury, the Circuit Judge, by memorandum,
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- orders the Magistrate to make the bond a continuing
bond, returnable in the Circult Gourt(if, in the
epinion of the Cireuit Judge, the bond is sufflolent)
and orders the Magiatrate to forward all papers and

 the bend to the Gireult Gourt. The Prosecuting

_Attorney's Offise then enters a nolle prosequi as
to the pending oaso in the. ﬁagiatrate eourt.;

. “In these cased th@ Oaj 1us that is 1sauad subses
quent to. ths Indictman is not, in fact, axsnutad.

"I am attaching a mﬁmmranéum that ia typi@&l of
vthnaa files in thm aasaa I d153uassde

The sample memorandum, analoaed with Yeﬂr ‘letter as used by the
circuit court in purporbing to adept this ‘bond readss

“Tha eourt baing Infarmsd that the defendant,
John Doe, is prsnentlr charged with an offense
‘arising out of the same actions of the defende
ant, and with.a charge for the:same offensé in
the Second Meglstrate Distriet of St. Louls
Ceounty, as the @rand Jury bas returned by '
Indictment in thie causeé; and the Court finds
that the defendent has provided good and suffi-
clent bond for his appearance in the aforesald
‘cause pending in the Second Hagi.sﬁmte District;
therefore, the Gourt orders that the bond in.
the cause now pending in the Second Magistrate
District be & continuing bond to sssure the
‘appearance of the defendant in this cause,
and ordsrs that the Maglstrate tranamit that
bond btogether with the transeript in the cause
pending before him as aferesaid to the Circult
Glerk of 8t. Louis Gounty.

After a preliminary study of the questions 1nvolved, we wWrote to
you requesting that you submit a copy of the bond used by the magise
trate court and which 1s "adopted" by the circuit court in such in=
stances,.

The bond which you forwarded Yo us is Criminal Precedure Form
No. 26 promulgated by the Supreme Gourt of Missouri. This bond re-
quires appearances before the maglistrate court for preliminary hear-
ing and agso purports to cover either an indlotment or an informa-
tion filed after the defendant has been bound over to circuit ocourt,
as well as his appearance in magistrate court. The conditions of
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be ‘and appear in this court on the
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‘this bond read:

"NOW THEREFORE, if the said defendant shall

day of . ., 19 ror
exa nation herein ana’fram"- ; ‘
Treaiver as required by the Gourt and will
subpi{t himself to. the orders and jrecess of
thn magistrate and thnt p oy ha be aund gver

L A 1“,1-"'?f -} anaﬁer'aawé'svu-ge,
',mg.pg:qejgléyf;e and apgsar bafere the

9@ . er ﬂa vaﬂayifroere-_

3 3 A B as re vRO B % 2 Re
;eurt ic iad anﬁ arl
rRLl ‘f.'f' Sharge as 08 pe

1% sen once

5 é”or SF8, Judgme
“Bald court and 6harll p '
v court Lo whlch said cause may ba taken

_ by change of venue from time to time das re-

quired by such ecowrt for all proceedings, in-
cluding the triel and rendition éf sentence and
final judgment, not thence to depart without
leave, then this bond shall be null, vold, and
of no effect, otherwise, in full force and
effect in accordance with law," (Emphasis ours.)

The bond further provides:

"All sureties‘hsrein submit themselves to the
urisdiction of thils court and of the court
) AL MAY DO T

any court To WHlCh said cause may be taken on
change of venue and irrevoccably appolint the
clerk of such Gourt in which said cause from
tinme to time shall be pending as an agent upon
Wwhom may be served for them any notlce, motion,
pleading or process having to do with any pro-
ceeding for the feorfelture of this bond."
(Emphasis ours.)
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Fundamnnbally. a oourt in oanstruing a bond cannot increase
'the obligation of a bond nor extend the obligations of either the
-prineipal or aurety beyond the terms of the bond itself, Any con-
struction purporting to do so would be subject to reversal, %This
rule is ably ataﬁed by the United States Supreme Gourt in Reeso Ve
uﬂiﬁ@d Stataa, 9 Wallv lBQ lg Lv Edg 5&&1. 103! 534-1{-2 ‘

'“ﬁ i %&ny ahango 1n bhn oentraat, on which
they are sureties, made by the principal.
parties to 1t without thelr assent,. dig-
charges them, and for obvious reasons,
-Whei the ehamge 48 made they are not beund

by th@ ¢ontract in its originel form,. for.

that has ceased to exist, They are not
Lbonnd‘hy hha aﬁntr&o$=in ita altered rerm,
& o that t ‘never assented, ' Nor
"deas 1t matter hew tvivial the changs, or
“even that 1t may Be of advantage to the
surebies, They have a right to atand upon
the very terms of - thair un&ertaking.

Other than the conditions of the bond ibself, the obligation is
also eendibianal on the law- ar the state partainiag to bail bends,

Accordingly, we shall examiﬂe the Missouri law on the subject o
to determine the effect of the applicable law of this state in re- |
spect to obligatianﬂ undar bhia form of bail bond. -

Qur Supreme Court hae held bhat on¢e an indictment has baen
returned, jurisdiction to liear the cause set forth in the indietment
rests with the court returning the indietmant i.6., the circuib
court,

én State v, Gieake, 108 s.w. 528, ‘the rule is stated as follows,
l.e. 5272 _

"% o 4 #The section has reference only to
informations filed in the cirgult or coriminal
courts which have jurisdiction teo hear and
determine the guilt or innocence of an acocused,
and not to informations filed before the justice
of the peace or before the St, Louls court of
criminal correction, merely for the purpose of
binding the defendant over on bail or ecommit
him to Jail to awalt the action of a grand jury
or the £iling of an information in the eircuit

or oriminal ecourt by the prosecubing or cirecuit
attorney, so that the St. Louls court of coriminal
correction had no power to retain the case be=
fore it for prelim?nary examination of the defende
ant after the grand jury had preferred the

wlye
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indiotment in this ocase.”

Therefore, after either an information 1s filed or an indictment
returned in circuit court, that court has Jurisdiction and the magils-
trate court, conversely, no Jjurisdietion,

We note that your bond follows in general the requirements imposed
by Supreme Court Rule 32.05(b) as to conditions of bonds after a come
plaint has been filled in magistrats court and for the defendantts
appsarance for preliminary hearing,., This provision reads as follows:

"(b) If a person is admitted to baill for his
appearance for a preliminary examination upon

a complaint charging the commission of a felony
the condition of his bond shall be that he will
appear for such examination at a stipulated time,
and from time to time as required bg the maglis=-
trate, that he will submit himself to the orders
and process of the magistrate; that if he is bound
over to answer the charge upon whioh he has been
granted a preliminary examinatlon or as to which
he has waived such examination, he will appear in
the court in which an indictment may be found or
an information filed against him, at a stipulated
time, and from time to time as required by the
court, to answer the charge; that he will submit
himself to the orders, Judgment, sentence and
process of the court having jurisdiction to try
such offense, elther originally or upon change

of venue;} and that he will not depart without
leave, .

The conditions of the defendant's bond also follows the court
rule in that it requires his appearance not only for trial in circuit
court, but it also extends to rendition of sentence and final judg-
ment. Likewise, the suretles also submit themselves not only to the
Jurisdiction of the magistrate court issuing such process but also
to the court in which an indictment is found or an information
filed, 1.0., clircuit court.

Note that Supreme Court Rule 32,05(b) requires that the conditions
of the bond be such that the principal agrees to "submit himself" to
the Jurisdiction of the magistrate court for a "preliminary examina-
tilon" and to submit himself from time to time in response to the
orders and process of the maglstrate. The rule further states that
"i1f he be bound over to answer the charge upon which he has been
granted a preliminary examination or as to which he has walved such
examination, he will appear in the court in which an indictment may
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be found or an information filed against him."

It 13 our view that this rule contemplates two events as
econditions precedent to the bond applying to informations or inw
diotments filed against him so as to require his appearance in cir-
cult eeurt for trial, These two condltlons are, of course, holding
a preliminarg.haarlng or walver thereof by the defendant and, sec«
ondly, -that he be bound over as a result of sueh preliminary hearing.
The form of the bend specifically requires that a preliminary hearing
be held or walved and thab ha be bound over to answer charges in
¢irenit court,

Gonelusion

Therefore, 1t is the ccnalusioa of this offiee that Supreme Gourt
Rule 32.05(b) and Criminal Procedure Form No. 26, promulgated by the
Supreme Gourt of Missourl, reéquire that a preliminery hearing be held
or walved and that the principal on the bond be bound over to answer
cherges before proceeding by indictment or information, if the saue
bond is to be used to require appearance for trial as is used to re-
quire his appearance ab prelimlnary hearing. CGonversely, if pre=-
liminary hearing is not held or waived and the defendant is not bound
over to answer chargés, then Supreme Court Rule 32.05(b) and the
terms of Crimindl Procedure Form No. 26 promulgated by the Supreme
Court of Missouri, do not require the principal's appearance for
trial on return of an indietment and purported adeption by the
cireult court of the magistratet!s preliminary hearing bond. Where an
indictment is returned before a preliminary hearing is held the magis-
trate court would then have no jurisdiotion to hold a preliminary
hearing and the court returning the indictment must secure a bond
conditioned on the defendant!s appearance 1ln that court.

The foregoing opinion, which I hereby approve, was prepared by
my assistant, Mr. Jerry B. Buxten.

¥Yours very truly,

John M. Dalton
Attorney General
JBE ¢



