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. COLLECTION:

DELINQUENT - - authorized to compromise a judgment obtained for .the
PERSONAL TAXES: collection of delinguent, tangible, personal property

taxes,

.- a -

It 1s the further opinion of this department

that 1t is the duty of the prosecuting attorney of a county of the third
class to file sults for bhe collection of such taxes and te charge the
fecs authorized by Section 140,740, RSMo Cum. Sup. 1957, and upon col-
lectlion of same to pay such fees into the county treasury.

Honorable Paul E. Williams

.. Prosecubing Attorney

Pike County
Bowlling Green, Missourl

' Dear Mr. Williame:

December 2, 1959

Your recent request for an official opinion reads:

"Several questions have come up in this county
relative to the collection of delinquent taxes
which I cannot answer by reading materlal

avallable to me.

They are:

l, Is the County Court suthorized to
compromise & Judgment authorized under
140,740 {2) RBMo. 57 supplement?

2. May the collector, with the advice
and consent of the County Court, hire
the attorney as provided in the above
section and pay to him the fee provided
even though such attorney is also Pros-
ecuting Attorney of the county in ques«

tion?

3. If the County Court does in fact
compromise such a Judgment already

rendered with

the time for appeal hav-

ing passed, and remove the provision
for attorney fee from sald Judgment,

is the County

Court then authoriged to

pay an attorneyts fee to the Prosecu-
ting Attorney, or to eny other lawyer
hired for that purpose?

4, If such attorney fees are in fact

payable, from

what fund would they come?"



Honorable Pawl E. Williams

In regard to your flrst question, it is the opinlon of this
department that a ¢ounty court is not authorized to compromise a
Judgment obtained under Section 140.T40, RSMo Cum. Supp. 1957.
We find no statutory or case guthority foer any such action, and
do not believe that such authority exists.

On December 11, 1942, this department rendered an opinion, a
copy of which 1s enclosed, to Honorable George S. Montgomery, Pre-
siding Judge, County Court of Jackson County. That opinlon held,
as you will note, that a county court was not authorized to charge
or abate a personal tax which had been eérroneously assessed in the
-wreong tax distriet, ’ S

Qur answer, then, to your first gquestion is in the negative.

Your second queatlon is whether the collector, with the con-
sent of the county court, may obtain the services of the prosecu-.
ting attorney for the €ollection of delinguent personal property
taxes and pay to him the fee provided by Section 140,740, RSMo
Cum. Bupp. 1957, whieh section reads:

"l. Before any sult shall be brought to. recover
delingquent tangible personal property taxes,
the collector shall notify the delinquent tax-
payer by regular mall; addressed to the last
known address of such taxpayer, that there are
taxes assessed against him, stating the amount
due and the years for which they are due, and
that if the same are not palid within thirty
~days an action wlll be brought to recover such
taxes; for which notice a fee of twenty-five
cents may be charged and collected by the col~
lector. In any actlon to recover said personal
property taxes a certificate of the collector
that he has mailed sald notice as hereln re-
quired and glving the date of such mailing
shall be attached to the petitlon and shall con~
stitube prima facle evidence that such notice
has been duly glven.

"2, In each such action a fee in the amount of
ten per cent of the taxes due, but in no event
less than flve dollars, shall be allowed the

attorney for the collector, Such attorney fee



Honorable Paul E. Williams

and all collector's fees shall be 1ncluded in
the Jndgmenﬁ far taxes in aueh actien.“ '

It is our opinion that it 1s the duty of the prasecuting
attorney to handle such suits; and that the fee provided by Sec-
tion 140-740, supra, should be assessed as costs as provided in
above sectlon, but that the prodecuting attorney may not retain
guch fees but hhat they should be turned overx@y him to your .
county treasury,

On April 28, 1953, this departmant rendered an apinian, a
copy of which is enclosed, %o Honorable J, T. Campbell, Represent-
ative of Buchanan County, Third District. On Hovember 22, 1955,
this department rendered an opinion, a copy of which is analosed.
to Honorable Lyndon Sturgis, Prosecuting Attorney of Greene County.
These two opinions hold ae we have indicated above., It is true
that both of these oplnions were written with regard to second
class counties, whereas we take note of the fact that Pike County
is & county of the third class., However, we belleve these opine-
ions are equally applicable to counties of the third class. It
will be noted that the Campbell opinion is predicated upon the
fact that it is the duty of & prosecuting attorney in any county
of any classification to represent the county in all eivil suits
in which the ecounty is interested as set forth in Section 56.070,
R8Mo 1949; and the further fact that g sult for the collection of
delinquent taxes is a sult in which the county is interested irrew
spective of class, and also upon Section 56,340, which makes it
the duty of a prosecuting attorney in counties of the second,
third and fourth e¢lasses to turn over to the county treasurer at
the end of each month all money collected by him as fees, The
same general line of reasoning 1s followed in the Sturgls opinion.

Your third and fourth gquestions are predicated upon an affirm-
ative answer to your first question, and since our answer to that
guestion was in the negabive your third and fourth questions become
moot.

CONCLUSION

It 18 the opinion of this department that a county court in
a county of the third class 1s not authorized to compromise a
judgment obtained for the collection of delinquent, tangible, per-
sonal property taxes.

-




Honorable Paul E, Willlems

- It is the further opinion of this .department that it 18 the
duty of the prosecuting attorney of a county of the third class
to file suits for the collection of such taxes and to charge the
fees authorized by Section 140,740, RSMo Cum. Bupp. 1957, and upon
ealleetion of aame—ﬁo pay 8such feea into the OQunty traasury.'4.

- The forogoing apinion, whieh I hareby apprave, Was prepared
by my Assisﬁ&nt, Hugh P. Williamson.

| Yours very truly,

 JOHN M. DALTON
_ Attormey General

Eﬁﬂsar/um

Encleosures



