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SUPREME COURT RULE 26.0l1: In those cases in magistrate court wherein
v ' the defendant pleads not guilty and waives
~his right to trial by jury, the magistrate
should obtain a written waiver in accord-
ance with Supreme Court Rule 26,01.

April 20, 1959

Honorable William Q. Jehnsnn
_Prosecuting nttcrney : . |
NMorgan County —_— : ‘ o
Versailles, Missouri f

Dear Sir: |
on January 16, 1959'y6u-wrmte to this department as follows:

"The question has been raised in a case now
pending in our Court that under Rule 26,01

of the Supreme Court, it 18 necessary for a
Magistrate to obtain 4 written waiver of Jury
in any case in which.g plea of nut,gpilty is
éntered and that without such waiver the
Court has no power t6 proceed with the trial."

On February 4, 1959 we advised you "that 1t is our invariable
‘practice not to ran&er apiniens on matters which are in 1itiaation
as you atate this matter to be."

Subsequently, we received from you a letter dated February
24, 1959, which reaﬂs &8 follows:

"In my letter ta you dated January 13, 1959
I indiéated that a question had been raised
concerning the interpretation of Supreme
Court Rule 2601 whieh was pending in our
Court., The guestion is not pending in any
Court in our county and my statement that it
was is erroneous. The question 1as whether &
Magistrate should obtain a written walver of
a right to a tirlal by Jury when the defends
ant pleads not guilty and 1s willing to have
the Qourt hesr the évidence inatead of a jwry.

"It seems to me that if the rule is given its
literal meaning, then every case hefore a
Hagletrate on a plea of not gullty where the



Honorable William G, Johnsen

Court finds tha datendant gullty is subject
to & proceeding to set aside the verdiet if
a written walver was not entered into by the
defendant and the Presecuting Attorney with
the adviee and consent of the Maglastrate.

“Hay I hear from yau at pur earliest convenw
ience as to your interpretation of this rule
because our ares wlll soon be visited by many
touriats and the case load in the Megistrate
Gourt will be tiemendous and if 1t 18 necess
~_.8ary to have & written waiver we want ta make
it part of our procedure and reutinﬁ.

81ﬂee»xau,n@w state ?.Qt the matter af ynux inquiry 13
not presently in litigation, we will be glad to render our opine
ion regarding it. This opinlon ta predicated upon the assump-
tian that the cases 1n question are misdemeanor cases, Sections
(a) and (b} of Supreme Court Rule 26.0l, which is the subject of
your inqniﬂy. read:

"{a) All issues of fact in any eriminal case
shall be trind by a jury to be seiéeted, sum-
moned and returned in the manner prescribed
by law, unlaas trial by Jury be walived as
provided in this Rule.

“(b) fThe defendant may, with the assent of
the court, walve a trial by Jury and submit
the trial of any oriminal case to the court,
whose findings shall have the force and ef«
fact of the verdict of a jury. Sueh waiver
and assent shall be in writing, signed by
the defend,nt and the Jjudge, snd fi‘ed of
record.”

It will be noted that {a) above stetes that "All issues of
fect in any eriminal case * # * " (eprtaginly the cases to which
you have reference, tried before a magistrate, are criminal cases.
It would, therefore, appear that criminal cases tried in magis-
trate courts come within the purview of Rule 26,01.

We are further inclined to this opinion by Supreme Court Rule
36.01, which reads:

“rhese Rules gavarn the procedure in all
eriminal proceedings In all courts of the
3tate of Missouri having Jurisdiction of
erininal proceedinga."



Honoreble William . Johnson

it wnulé np@ear to us that the above is decisive of this
matter and that, therefore, a written waiver is reguired under
the clpounstsnces set forth by you.

" _'Qﬂﬂ- j»ﬁI@ﬂ
It 18 the apinimn of this daparement th&t in those cases in
magistrate court wherein the defendant pleads not guilty and
waives his right to trial by Jury that the magistrate should gb-
tain a written waiver in aceordance with Supreme Court Rule 26,01.

The fara 1ag eyinian, uhieh 1 herehy apprave was prepared
by wy mawmm Hagh P. wi:.umen. R ’

Very hruly yours,

John M. Dalton
Attorney General.
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