SCHOOL' : L. Common school districts, at a speeial meeting called
SCHOOL DISTRICTS: to -vete-upon an-annexation proposal; canfiot’ vote boe annex -
BELECTIONS: to either one or the other of two separate consolidated
8chool districts at the same meeting. 2. Where more than
one petition for annexation is presented to the board of directors of a
common school district, it is thelr duty to submlt the proposition contained
in the first petition received by them to a vote at a special meeting called
for that purpose. 3. When a special meeting for the annexatlon of an en-
tire common school district to an adjoining consolidated school district,
held under the provisions of Section 165.300, RSMo 19490, as amended, such
district may not hold another special meeting under saild section within two
years from the date of such meeting. 4. The board of directors of a common
school district upon receiving an annexation petition are required under the
provisions of Section 165.300, RSMo 1949, as amended, to call a special meet-
ing and submit the proposal to a vote at said meeting. They have no author-
ity under the statute to call a special election. At the special meeting,
the majority of the qualified voters present may not vote to postpone o
delay submisslion of the annexation proposition to a formal vote. NOTE:
/Section 162,441, RSMo, effective 7-1-65 replaces § 165.300, RSMo 1949. Under
. subsection (6) nonad joining districts may annex in certaln cilrcumstances. -
' Under subsection (5) the two year prohibition against subsequent elections -
- only applles where the first eliection was defeated by a majority.

April 27, 1959

Honorable' Warren E. Hearnes F l L E D
Ma jority Floor Leader

House of Representatives ey
Jefferson City, Missouri ' '

Dear Sir:

This is 1n response to your request for an opinion dated
April 13, 1959, which reads as follows:

"I am requesting your opinion as to whether a
common school district, which has had submit-
ted to it two valid petitions, one requesting
an election on the question of annexation to
an adjolning consolidated school district, and
the other on the question of annexation to a
different consolidated school district, can
use its discretion as to which question shall
be submitted first; or, if both can be sub-
mitted at the same election or meeting; or,

if the one submitted first must be given con-
sideration or voted on first; or, if both can
not be submitted at the same election or meet-
ing, must the board wait two years to submit
the other should the first one fail; or, if one
is submitted to a meeting rather than an elec-
tion. may the majority present postpone the
question?”

The annexation of a common school district to a consolidated
school district is governed by Section 165,300, RSMo 1949, as
amended. This statute, which is too lengthy to set out here in
full, provides the steps which must be taken in order to effect
an annexation and, among other things, states that:
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"1, Whenaver an entire aahaol diatriet, or

@ part of a distiict, whether in either case ,

it be¢ a common school distriet, or a city, ‘

town or ¢onsolidated school distriet, which i
adjolns any oity, town, consolidated or vil- u

lage sochool distriet, including distriocts in

LER tien of saventyafive thougand to seven hufi-

ousand inhabitants, desires to be at-

tached thereto for school purposes, upon the -
redeghlon of a petition setting forth such
fact dnd signed by ten qualified voters of such
district, the board of directors thereof shall
order & gpecial meeting or special election for -
sald purpose by giving notice as required by sec~
tion 165,200; provided, however, that after
the holding of any aunh special election, no
other such special election shall be called
within a period of two years thereafter,

,*ii**ﬁ*'*i#

"4, The voting at said special ‘school meeting - ,

or special election shall be by ballot, as pro- j
vided for in section 165.267, in the case of |
common school distriets, or as provided for in -
section 165,330 in the case of tewné ety or

consolidated school districts, and the ballots
shall be

For ennexation
and '

Againet annexation

**i*******i*i“

&k o 3 N R q) E R

Preliminayy to answering the questiens raised in your re-
quest, we would like to advige that in thie opinion we are
assuming that both of the consolidated school diatricts adjoin
the common school district.

In your request you state that one of the petitions pr0~
vides for snnexation to an adjoining consolidated school dis-
trict, and the other petitlon provides for annexation to a -
different consolidated school distriect., If the common achool
district does not adjoin the consclidated school district
deseribed in the latter petition, then there is no question as
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to which proposition must be submitted to the voters at =
special meeting or special election, since Section 165. 300,
supra,provides only for annexation to an ad oind; city, town
or aonsolidatad sehool district. .

For purposes of elarity we have chosen to treat the issues
raised in your request as four separate and distinet questions,
and have handled each queatian aeparately and 1ndapenéently

Where tWG valié petitieaa have been recsived by the board
of directors of & ¢common Bcheol distriet, each calling for an~

nexation to a different adjoining consolldated school district,

may both annexation prapositians be submitted to a vote at the
same speclal meeting?

This quaation was considsred qulte thoroughly in an opinion

prepared by Assistant Attorney General James W, Faris, dated
April 12, 1951, and sddressed to the Honorable Gecrge Henry,

Prosecuting Attorney of Newton County., The conclusion was peached

in that opinion that a common school distriet cannot vote to
annex to either one or the other of two separate consolidated
school districts at the same special meeting., A copy of said
opinlon 1s enelmsed herewith for your information.

|  ues$;gn_2.

Where two valid petitions have been recelved by the board
of directors of a common school district, each calling for an-
ngxation to a different adjoining consolidated school district,
is it discretionary with the board as to which petition shall
be submitted to a vote or is the board required to submit the
proposition contained in the first petition it receives?

We are of the opinion that the board of directors has no
discretion as to which propesition 1s to be submitted to a
vote. The wording of the statute makes it mandatory that they
gubmit the fipst valld petitlon received by them. The section
provides, "¥* ¥ ¥ ypon the reception of a petition setting forth
such fact and.signed by ten gqualified voters of such district,

the board of directors thereef shall order a special elec tion*** "

In the case of State ex rel, Fry v, Lee, 314 Mo. 486, at
page 501, the Supreme Court of Mlssouri said:

"Relators contend that the first juris-
dictional act under the statute is
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filing with the county superintendent of
public schools of & petition signed by
at least twenty-five qualified voters of
the community. ‘Respondént, on the other
hand, contends that the [irst Jjurliadics -
fional act under the statute 16 the posts
Ing, by the county superintendent, of the
plats and notices required by the statute.”

- "# &% Immediately upon the filing of the
petition, Jurisdiction over the subjeet-
‘matter of the proceeding was suquired by, -
and vested in, the Superintendent of Pube
‘1io Schools of Camden Gounty, and such
jurisdiotion remained in him until the
guestion of the foymation of the proposed
consolidated district was determined by
the qualified voters of the proposed. dis«
trict at the gpecisl meeting ¢alled by

him for the consideration of that guestion.

L |
The caufﬁ,_angpagé‘éﬁs said:

"state ex rel. v. Young, supra, chilefly
relied upon by respondent: in support of
his contention, wasg a mandamus proceéeding,
% % # In yuling the question then before
this-¢ourt, the learned writer of that '
opinion, gpeaking for the court, said:
11 am inelined to think that the relators
are wrong in respect to the supposed Jjurise
dictional fact. The section meakes 1t the
duty of the directors to act, when ten
qualified voters request them to do so,
rohiblt them

but it does not asgume to
from acting of their own motioh '
mterem;"m?“s‘ of the diBtrict, in their judgs
ment, call for action., Their action
terminates by posting a propesition for

s change. The proposition so posted by
them is the warrant of authority for the
vote at the annual meeting, and not the
preliminary request of the ten voters to
submit the matter to a vote. If the pre-
liminsry request should be regarded in the
nature of a Jurisdictional fact, it is a
fact which seems to be left to the direc-
tors to decide, It is for them to say that
the petitioners are qualified voters; and
when they have practically sc declared by

-
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g stins hha yvopositien; I do not perceive
‘how their decision ¢an 'be successfuly at-
tacked in any collateral proceeding or by

_ mandamus af the aourtﬁ.- ?gtalics ours

"As we r&aﬂ the lasﬁ—menﬁianad casne, while
this court therein ruled that the.statute
Involved did not apsume ﬁo-kxxhih't»the -
achaol direetars from aaﬁ~%t”f_ ' OWY,

n-fe'fvaterﬂ of the diatriat, af a petition
requesting such action, nevertheless, the
court in. substance. racogniaéd the fact that
the statite made 1t the duby of the school
divectors o det in ﬁhe‘#f‘Liwas upon- the
filing of & proper petition calling for '

- sugh action upon their part; in other words,
this court inferentially, at least, cone
sidered and viewed the 1ling ‘of & proper
petition 48 a jurisdictional act calling
for the judgment and decision of the di«
rectors upon the sufficiency of the peti« .
tion so flled. Censequently, in our
o@inian, the cases c¢ited by respondent in
no - sense nagative the aentention of rela-
tors her@in.

In the aase of Walker R&organized School Bistriet R-4 v,
zlint, 303 5.W. 24 200, the Kansas Clty Court of Appeals had
his to say: .

e ® Phyug, the first step of the &nnexau
tion proceeding a8 set out in the atatute
is Ythe reception of a petition * #* ¥
signed by ten qualified votera of such
district * # # For upon that act taking
place the - aﬁabute makes it mandatory for
the board to call an election. as provided
therein * # #.7

In State ex rel. Gault et al., v. Gill et al., 88 3.w. 628,
a petition bearing the names of fifteen qualified voters was
presented to the beoard of directors of a school district, re-
questing that an electlon be held for determining whether the
district would be organized into a village school district.
The board then ordered that an electlon be held and set the
date for same. Some time later, but prior to the date set for
the electlon, two members of the board of directors met and
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ordered that the notices posted announcing the electlon: be with-

drawn. Thereafter, on the date set for the election, twenty-six
qualified voters and taxpayers met and held an election on the
proposition and it was carried. Then the respondents were

elected directors of the new distriet and within four days there-

after orgenized and began to funetion as the board of directors

of the new school district. The Prosecuting Attorney of Jackson |
County then instituted gue warranto proceedings, at the relation r
of the two directers who had crdered that the notices announcing

the election be withdrawn, to oust the respondents. The relators
appealed from a Judgment for defendants, In affirming the judg-

ment the Supreme Court of Missouri, at page 630, said:

"Nor do we think the validity of that ore
ganization was at all affected or impaired
by the aection of Gault and Young on the
13th day of May, in ordering the notice of
the electlon to be withdrawn and causing
other notices to that effect to be posted,
Upon receiving the petition of the fifteen
qualified voters and taxpayers of the dis-
trict, the law imposed upon the board of
directors the purely ministeriil Quty of
ordering an election and giving notice
thereof In the manner prescribed by
statute; 1in the performance of which dut
they were invested with no dilscretion L
' hagis added.) ' ' ' - -

Under the rulings in State ex rel. Fry v. Lee, Walker Reor-
ganized School District B-4 v, Flint, and State ex rel. Gault et
al. v. @ill et al., eited above, 1t must be held that jurisdic-
tion attaches when the petition for annexation i1s filed, and
when jurisdiction attaches 1t is retained until the voters take
action at the electlon held pursuant to the petition and decide
what action shall be talken,

It is the duty of the school board of a school district,
when a petition for annexation is presented to it, to order a
special meeting so that a vote may be taken on the annexation
proposition. The school hoard has no choice but to order a
speclal meeting when a proper petition is received. Therefore,
in the situation outlined in your request, the school board is
required by the provisions of Sectlon 165,300, supra, to. submlt
the first petition received by them to a vote at a special meet-
ing called for that purpose,
Question 3.

-’

Where two valid petitions have been received by the board

-
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of directors of a common school district, each calling for ane
nexation to different consolidated school districts, and the
first petition received by the board is submitted to the voters
and defeated, deoes the board have to walt two years to submit
the other proposition to the voters?

' In an opinion dated August 2, 1954, written by Assistant
Attorney General John ¥W. Inglish, to the Honorable John E.

- Downs, Prosecuting Attorney for Buchanan County, this department

consldered this very questlon, The conclusion was reached that
when a special meeting. for the annexation of an entire district
is held, under the provisgions of Section 165,300, RSMo 1949,

gsuch district may not hold another election under said sectilon,
whether for the annexation of the entire district or a part
thereof, within two years from the date of such meeting.  For
your Information we are enclosing herewlth a copy of this opinion,

Juestion 4.

Where two valld petitions have been received by the board
of directers of a common school distriet, esch calling for an«
nexation to different adjoining consolidated school districts,
if the board submits one of the proposltions to a meeting rather
than at an election may the wajority present vote to suspend or
postpone the submission of the proposition for a formal vote?

The portions of Section 165.300, supra, that are pertinent
to this question read as followss

"1, * * * the board of dlreetors thersof
shall erder a special meeting or special
glection for said purpose by glving notvice
as required hy Sectlon 165,200; # * #

o OB R KX KRR
"4, The voting at-sald special school
meeting or special election shall be by
ballot, as provided for In section 165,267,
in the case of c¢ommon 8chool districts, or
as provided for in sectlon 165.330 1n the
cagse of town, ecity or consolidated scihiocol
districts, and the ballots shall be

"For annexabtlion
u

and
"Against annexation,

BE R N B NE N R A A

(Emphasis ours.)
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While the words "meeting" and "election" are often used
gynonymously, it is our opinion that the Legislature did not so
intend in the portion of Section 165,300, supra, set out heres
inabove, The gectlon provides that the voting shall be by
ballot, as provided for in Section 165,267, in the case of
common school distriets, or as provided for in Sectlon 165,300
in the case of town, c¢ity or consolidated school dlstricts.

Section 16%5.200, RSMo 1949, relates to the annual meeting
for common gchool distriets and provides that said meeting shall
be held on the first Tuesday in Aprll of each year commencing at

two o'clock P,M.

Section 165,267 referred to in Section 16%5.300,

supra, alsc relates to common school districts and reads in part,

as follows:

"Whenever it may be desired to organize a
common schoel diatrict or consolidated
school distriet into a town or city school
diatrict, with apeclal privilegea granted
under sections 165.263 to 165,373, the
board of directors shall, upon the recep-
tion of a petition to that effeet, and
signed by ten qualified voters who are
resident taxzpayers of the district, submilt
the proposgition at an annual or special

neeting,

provided

<%;ving,notice of such meeting
by sectlon 105,7 - The or

business at such meeting éhéll Ee az follows:

1t (1 )

To organize as a town or city school

district, those voting for the organization
shall have written or printed on thelr halloets
'For organlzation,' and those voting agalnst
the organization shall have written or printed
on thelr ballots 'Against organization;' and
each person desiring to vote shall advance to
the front of the chairman and deposit his
ballot in a box to be used for that purpose.

When all present shall have voted, the chalr-
man shall appoint two tellers, who shall call
each ballot aloud and the secreftary shall keep
& tally and report toc the chairman, who shall
announce the. regult; and if a majority of the
votes cast are for organization, the chalirman
shall call the next crder of business,”
{Emphasis ours.)

In view of the foregoling, 1t would appear that when the
board of dlrectors cof a common school district recelves a

-8
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valid petition for annexation they are not vested with discre-
tion as to whether to call a speclal meeting or speclal elec~
tion for the purpose of submitting the proposition to a vote of
the qualified voters living in the district. They are required
by reason of the reference to Section 165.267 to call a special
meeting and submit the proposition for a vote at the meeting.
They have no authority to order the holding of a special elec-
tion in connection with a petition for annexation,

It 18 our belief that the authority to call specilal elec~
tlon 18 gilven only to the beard of directors of town, city or
eonsolidated achool distriets since Section 165.330, which is
referred to in Section 165,300, supra, provides for the holding
of an election.

- Therefore, the board of directors of the common school dis-
trict mentioned in your request can only eall a speclal meeting
for the purpose of voting upon the annexation proposition. Thus,
~there 1s no posslble way of distinguishing between a meeting
and an electlion, &8 you suggested, by requesting whether the
majority present may vote to suspend or postpone the submission
of the annexation proposition for a formal vote if the board
submits it to a meeting rather than an election. Likewise, as
the only purpose for ordering a meeting under Section 165,300,
supra, 18 to vote upon an annexation proposal, the only choice
that may bve given to the voter is that of voting for or against
annexation, '

| The section provides that the voting shall be by ballot and
the form and contents of the ballot are specifically set ouf.
The langusge used in the statute makes it mandatory that the
ballot follow the form prescribed therein, There is no provis
sion whereby the voters may, at a specific meeting called under
Section 165,300, supra, vote to suspend or delay submission of
an annexatlon proposition to a formal vote of the qualified
voters living in the district. -

Therefore, it is our opinion that when a petition is re-
ceived by the board of directors of a common school district
requesting the holding of a special weeting to vote upon an an-
nexation proposition, it is the duty of the board to call a
special meeting for that purpose. There 18 no provision in the
statute permitting the board to order a special election rather
than a special meeting in that situatlon. At the speclal meet«
ing, the annexation proposal contalned in the petition must be
submitted to a vote and the only choice given the voters 1s
that of voting for or agalinst annexation,

CONCLUSION :

Therefore, 1t is the opinion of this department that:

9
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1. CGommon school distriots, at a special meeting called
to vote upon an annexation proposal, cannot vote to asnnex to
either one or the other of two separate consolidated school
districts at the same meeting,

2., 'VWhere more than one petition for ammexation ls pre-
sented to the board of directors of & common school district,
it is thelr duty to submit the proposlitlon contalned In the
first petition received by them to a vote at a special meeting
called for that purpose, , _ § :

- 3. When a special meeting for the annexatlon of an entire
common school distriet to an adjoining consolidated school dis-
trict, ‘has been held under ﬁhe-%ﬁoviaions of Section 165,300,
RSMo 1949, ‘as amended, such district may not hold another
speclal meeting under said section within two years from the date

4, The board of directors of a common school district upon
receiving an annexation petition are required under the provi-
sions of Section 165.300, RS8Mo 1949, as amended, to call a
special meeting and submit the proposal teo a vote at said meet«
ing. They hava no authority under the astatute to c’ll a special
elaction, At the specilal meeting the majority of the qualified
voters present may not vote to postpone or delay submission of
the annexation proposition te a formal vote,

The foregoing opinion, which I hereby approve, was prepared
by my Assistant, Calvin K. Hamiltbon.

Yours very truly,

JOHN M, DALTON
Attorney General

CEH:lesme



