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- CORPORATIONS: Ariswers. to six questlons arising under
INCOME APPORTIONMENT: = Section 143,040, RSMo 1949, relating to
INCOME TAX: : corporate income apportionment.

TAXATION:

April 7, 1959

Honorable L. A, Haake
Agting Superviser . .
Income Tax Department
. Department of Revenue
Jefferson City, Mlissouri

You recently asked this office for an opinion on the
following situations:

"This office has before us the following
cases

"tTaxpayer is a foreign corporation nob
qualified to transact business in the
State of Missouri, and is engaged in the
merufacture (outeide of Missouri) and
sale of products to both wholesale dis-
tributors and individual retall ocutlets.

"'Taxpayer employs sales personnel, on a
salary-plus=bonus basis, who soliecit
orders for taxpayer's product from dise
tributors and retall outlets over a multi-
state area. Some of the salesmen who are
soncerned with Missouri as a portion of
their sales territory reside 1n states
other than Missouri, and some of the sales-
men are Missouri residents who also solicit
orders in a multi-state area,

"tTaxpayer's product is of such nature that
1ts -correct use and application requires
some degree of technical knowledge and
skill which can best be obtained through
practical demonstration, For this reason,
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taxpayer leases, on a monthly basis, office
spete within Missouri which is used as a

* genter to demonstrate the corvect use of
taxpayer's product, Texpayer émploys
personnel, skilled in the use and applica~
tion of taxpayer's produst to operate this
centér gnd wake the demonstrations, but no
sales are made by Bhﬁntﬁmﬂﬁaxﬁé?; no stoek
is maintained on hand for sale, (in fact the
only stock located at the demonstration

~ genter has a value which at n¢ time exceeds
$100,00, and which ig kept wolely for use in
demonstrations) and no orders for taxpayar's

 product ave solicited by such employees.

“sTaxpayer does not meintain either at thia
center or anywhere ¢lse within Missouri,
facilities for bookkeeping or for the pros
cesging, filing or transmission of orders
or reports of the various salesmen who
solicit orders for taxpayer's product withe
in & tarriﬁarg-which1nf¢udg§tnisseupi,, All
orders taken by taxpayerts salesmen (regard-
less of the extent or location of their
tervitory) (a) are transmitted direcily to
the home office of the company (outside
Missouri); (b) all sush orders.are gegepted
at the home office of ‘the company; (c) all
products shipped in response to such.orders
are shipped from the home office of the come
pany diveoctly to the customer; {d) =1l
bookkeeping and billing is handled.at the
home office of the Company; and (e) all
payments for products are mailed directly to
and received at the home offilce of the come
pany. ‘

"tExcept for eacaaienagainsgaétAnn'tvipa or

for other trips of similar and lmpermanent

nature, there are nc executive personmel of

the company within the State of Missouri,'"
) #* % RN F ¥R

"In view of thé fofegoing, it is respect-
fully requested that an official opinion be
given in connection with the fellowing
qguestiona:

"t1., Under the Pacts hereinabove set forth,
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is any tranaacﬁion a “trannaetien whelly in
this atate” so a8 to require inclusion for
Missouri incowe tax purposes of 100f of the
net 1neome resulting fvam auah transaakien?

“19,  Is an order saiioktedpfram a. ﬂiﬂaeuwi
customsr by a salesman of bakpsyey, which 18
_ﬁransmitted by the sslesman diraatly o' the
yerts office outside Missouri, (the

,pradnat bein% shipped in response to . puch
ordap directly to the customer from the home
office, and the billing for such product and
the payments in respect theveto heing made
from and to the home office, respectively),
& transaction partially in %hia stabe and.
partially in another state or atates, so as
to regquire income apportiorment in aceord-

ance wieh the provisians mf R. 8, Mo 19&9
143,040 and 143.0807 . '

"eg, ﬂcen tha erder of & Hiaseuri eustamar
mailed directly to taxpayer's home office by
such custower, (the product being shipped in
response tc such order direatly te the ocusto-
mer from the home office, and the billing for
such product and the paymente in resyac% ,
thereto being made from snd to the howe ofé
fice, respectively, without the intervention
of any saleésman), constitute s transaction
partlially in this state and partially in
another state or states, so a8 to require ine
come apportionment in acecordance with the
provigions of R. 8, Mo. 19&9, 143, 0&0 and
143 0807

vey, Ia an order solicited from & customer
outeide Missouri by a salesmsn of taxpayer
who is & Missouri resident, which 1s %trans-
mitted from the salesman's residence in '
Missourl directly to takpayer's home offide,
outaide Missouri, with the product being
shipped, in response to such order, directly
to the customer outside, Missouri, a trang-
action partially in this state and partially
in another state or states so as to require
income apportionment in aecordance with the
provisions of R, 8, Mo, 1949, 143,040 and
143,080?
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“’5 wha cireumataneea are 1danti¢a1 to 4

above, except that the order 1s transmitted
Yo taxpayertsg homs office while the sales~

man ig sBiil outslide Missouri,

"$6, Would the answers to any of the ques«

tions #ey forth above be modified in any

respeot 1f the taxpayer qualified o transs
~ @at business in the State of ﬂiﬁsauri, and,
if aa, 1n what reﬁpeet or rﬁspeeﬁa?*

auetion 1&31646, R&Ma 19#9, subgection 1, vesds in part
as f9116w$1 :

"1, Esch year, at the tines and in the
manner, viow op hereafter provided, a tax
shall be levied upon, assessed against,
collected from; &nd paid by every corporas
tion, Joint stook company, and joint stock
asnoei&ﬁicu osrganlzed, authorized or existe
ing under the laws of this state, and by
everg aerperation, Joint stoek company and
Joint stoeck association, licensed %o do
business in this stete, or doing business
in this atate, and not organized, authorized,
or existing under the laws of this atate, or
by any receiver in charge of the property of
any such corporation, joint stock company or
Joint steck associatlion, except such as may
now oy hereafter be exempted, and éxcept .
carporations whieh operate a railroad 1ine
or lines, bus lines, truek lines, aly lines
and other forme of trensportation extending
from this state into another atate or states
over lines oy routes owned, leaged, or used,
. except corporations which operate a telephone
line or lines extending from this astate ine
to ancther state or states, or a telegraph
line or lines, extending from this state
into another state or states, and except
corporations whose only activity is the in-
vestment or reinvestment of 1t8 own funds
In stooks, bonds, an¥ otheyr gecurities,
real estate, leaseholds, annuities, and
other intersst in vesl estate, or holding
stocks, bonds, other securities, real estate,
leaseholds, annuities or any other interest
in real estate, in such per cent, as now or
hereafter provided of the net income from all
sources in this sbtate during the preceding
year, Income shall include all gains,

el
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grarits and revenue from the transsctions
of the business of the corporations In
this state, inecluding gains, profits and
revenue from the doing in this atate of
such portions of each transaotion of the
busineas of the corporation which transac-
tion is partly done in this stabte and
partly done in another atateé or states, and
21l other incoms from sourees in this state
88 income is ukharwiae d&tinad. SRy

The pemainder of subsection 1 deals with deﬁuetiona. Subsec~
tion & deals with a farmul& far apf;ﬁ;ianmﬁntﬁ :

_ aeearding to the factual. aizﬁatioa aivan ug, the company
that we are dealing with is an outwof-sbate corporation maine
taining no branch offices in Missouri but maintaining demon
stration centers here, Sales are solicited in Missouri by
nalesm&n, some of whom live in‘ﬂiuaauri.

. The Missouri Suprems esurt took ug a aituabicn almoat the
exect converse of the situation you desoribe in Artophone
Corporation v. Coale, 133 8.W. 24 343, which was decided in
1939, There have bsen no changeé in the basic provisions of
this laew since then, and this case has begn cited with apprmval
ag égge asg 1955 in Grean Va Misaauri Tax eammiaaian, avv 8.

24 544,

In the Artophene case, the faeta Angofar as they are here«
in spplicable are as follows: The texpayer had his only place
of business in Missouri, He distributed electrical sppliances
which he received from out of atate, Some of the sppliances
were sold out of state by traveling salesmen working out of the
Missouri office. They solicited orders subject to the approval
of the Missouri office. QGoods sold were shipped from the tax-
payer's werehouse in Missouri. The gtate esuditor ruled that
all income of a domestic corporation having no branch office in
another state was taxable in Missouri. The taxpayer, on his
return, allocated the income from aalea made out of state,

The question presented was the propriety of this allocation.
The court held that the allecation was proper and that the
auditor's ruling that all income of & domestic corporation
having no branch office was taxable was in error., The court
in that case btook & very broad view of the term "transaction'
and at page 348, quoting from another case, gaid:

"% % #'"Tpangaction” 18 & word of flexi-
ble-meaning, It may comprehend a series
of many cccurrences, depending not so
much upon the immediateness of their con-
nection as upon their logical relation=
ship.' * * #

B ~, -

,5_.
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The court has alao had an opportunity to pass on the prom
priety of nau{apera allocating their ingeome in the case of In
re Kansas City Star Co., 142 8,W, 24 1029, The court held

such alloaaﬁien areper snd aaid, l.e. 1037, as followst

“"Arguing further from prineiple and texts
and deciglons construing the Federal ine
vcame tax law and statutes of other statea,
appellants asay the spuree of the income is
determined by the nature and logation of
its producing causs. If it be fyrom labor,
the place where the labor was performed is
ﬁeciaivsx Af 1t ve from capital the place
where the ocaspital was employed governs.

~ The souree is not marely the gzaee where
the income was oaptured delivery of the
finished produeﬁ and eellaetian of the -
proceeds. The question is, where was the
inecome earned or produced. But, say ap-
pellants, when a business is ‘unitary!' the
place wherée the business is carried on
fixdéas the situs of the income, and things
done elsewhere will be treated as 'inoi-
dental' -« sspeclally when they were cone
trolled or subject to confirmation in the
taxing Jurisdietion,

"We agree to the first part of this thesis,
holding the source of the income is the
place where it was produced, but cannot ase
sent to the latter pare making &n exaeption
when the businaas is unitary. *

The court ruled in the case of Burkharﬁ v. Goale, 139 8.W,
2d 502, that income from a Missouri corporation domesticated
in several other states need not be allocated when a factory
owned by this corporation end located in another state ships
merchandise to purchagers in still another state. In this
caase the home office of the conecern was in Hissouri and the
court held under the above facts that no income tax was due
Missouri on the above<mentioned transactions. More recently
in A, P. Green v, Missouri State Tax Commission, 277 8.W. 24
544, the court held that income from trademarks, patenta,
and the like which Oreen allowed foreign corporations to use,
the use being outside of Missouri, was not income in Missouril
or as a result of a transsotion partially within the state
and partially outslde the state and thus did net need to be
allocated,

SR
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In the factual situation you describe, we feel that the
court would hold the visit of the salesman so as to make the
contact with the customer, sell him on the product and se-
cure the business, the activities in demonstrating and the
resultant orders, all a part of the transaction resulting in
the income, It should be borne in mind, however, that under
the law of sales some of the transactions would not be tax~
able as males occurring In Misgsouri., We feel, however, that
the court in the Artophone Corporation case draws a dlstince
tion between contracts, sales, and the broader term “transac-
tions”, _ - ‘

Now, for the answers to your apeaific/questiohas

"1, Under the facts hereinabove set forth,
is any transaction a "transaction wholly in
this state” so as to require inclusion for
Missouri income tax purposes of 1004 of the
net income resulting from such transaction?t”

We do not believe that any of the transactions mentioned
are taxable as occurring wholly within the state. '

"t2, Is an order sclicited from & Missouri
customer by a salesman of btaxpayer, which
is transmitted by the salesman directly to
the taxpayer's office outside Migeouri,
(the product being shipped in response to
such order directly to the cugtomer from
the home office, and the billing for such
product and the payments in respect thereto
being made from and to the home office,
respectively), a transaction partially in
this state and partlally in another atate
or states, so as to require income appor-
tionment 1n acceordance wlth the provisions

We feel that this transaction is one partially within
Missouri and partislly in another state and, the.cefore, re«
quireg income apportionment. :

"3, Does the order of a Missouri customer
mailed directly to taxpayer's home office
by such customer, (the product being
shipped in response to such order dirgctly
to the customer from the home office, and
the billing for such product and the pay-
ments in respect thereto being made from
and to the home office, respectively, with-
out the intervention of any salesman),

<7 -
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eonstitute a transection partially in this
state and partially in another state or
states, 80 a8 to require income apportiofne
mént in accordarice with the provisions of
R. 8. Mo. 1949, 1&3.@&9 and 143.Q OSQ?*

eerﬁain;y, from the facts presented, the buyer of the
product would have probably availed himself of a free demone
atratian of the product bafore ordering and in the usual case
the original order would normally be sSolicited by peraonnel
in Migsouri, If this were true and the busineas in mind is
actually & rew~order situation, it is then without doubt a
part of the original transsction. In case of an unsoliecited
order from a person who had raceived,ne demonstration, the
Euesﬁien 18 somewhat more difficult. We feel, however, even
n that situation the court would hold the order of the custow«
mer as & part of the trangaction within the meaning of this
law and require income apportionment.,

"1h4, Is an order golicited from & customeyr
outside Missouri by a salesman of taxpayer
who is a Missouri resident, which is transe
mitted from the salesman's residence in
Missouri directly to taxpayer's home office,
cutgide Missouri, with the product dbeing
shipped, in response to such ordey, directly
to the customer outside, Missouri, a trans-
action partially in this state and partially
in another state or states so as to require
income apportionment in accordsnce with the
prnviaiona of R, 8. Mo. 1949, 143,040 and
143,0807'"

We feel that the answer to question four is no. The
residence of the salesman and the use of & mailbox or some
other means in Missouri to transmit the order to the home of-
fice is not sufficlent to bring this transaction Wlthin the
provisions of the statute requiring apportionment.

"15, The circumstances are identical to 4
above, except that the order isg trans-
mitted to taxpayer's home office while the
gsalesman is s%ill outside Missouri,!

The snswer to question four explains why this question
must also be answered no.

"16, Would the answers to any of the
guestions set forth above be modified in

-S-
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any respect if tha axpayer qualified to
_tpansact business in the State of Mismoupri,
and, if 8o, in what reapect or ra&peeta?*“

The State purports to tax corporations licensed to do
business in Missouri or doing business in Missourli, We fesl
zhag the aarporation 13 taxable as to its income in elther
instance, o .

CONCLUSION

. It is thg opinicn of this office bhab in instances where
‘& part of the transaction raﬁulting in ineome to & corporas
tion doing business in Missouri 1s within the state and e
part outside of Missouri, that incomé 1s taxable on an appor-
tioned basis in Missouri and that trangaction as used in this

statute has a broad meaning that may ineclude many occurrences

depending not so much won the immediateness of their connec
tion as upon thelr logical ralatienship. _

The foreg going opinion, whieh I hereby Epprove, Was pree
pared by my Aasiatant, James E. Gonway,

Yours very truly,

JOHN M, DALTON
Atﬁerney General

JECine




