STATE- HOSPITALS:
PHYSICIANS:
AUTOPSY:
CONSENT:
GUARDIANS:

(I) Missouri, by statute, provides for two
separate and distinct types of guardianship,
namely, guardian of the estate and guardian

of the person. (II) Consent of the guardilan,
whether the guardianship be one of the person

or of the estate, is not required prior to per-
forming an autopsy except in those few cases where
subparagraph 5 of numbered paragraph 1 of Section
194,115, RSMo Cum. Supp. 1957, and the exception in
subparagraph 6 of numbered paragraph 1 of Section
475.285, RSMo Cum. Supp. 1957, are applicable. In

all cases where the patlent has a guardian of the person, the consent
of the guardian should be obtained before performing a surgical

operatlen.
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Honorable Addison M. Duvel, E.ﬁ,

Director, Division of Mental Diseases F } L E B
Jefferson City, Missouri .
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Dear Dr. Duval:

Re: File LB

This,isnin respongse to your requesgt for an opinion dated
June 3, 1959, which reads as followsa:

"on occesions we have discussed with the
Superintendents of our hospitals the question
of thelr legal responsibility for patients.
The question of what does the term 'Legal
Guardian' actually imply arises.

"My own experlence in the past has given me
the impression that guardianship is of two
types<~one concerning itself with the esgtateés
of an Ilncompetent person, and the other spe-~
cifically for the person. It has been my
impresslon for some years that usually when
the Court appoints a legal guardian that is
to protect the estate of the incompetent

person,

"We recently had an ineldent in which pere
mission for an autopsy was obtained from &
parent of a patient who dled, but we d4id not
get consent from the legal guardian, who
became somewhat irete over the incident.

On a review of the Missourl Autopsy Law

we find no mentlon of the rele of legal
guardian in the priority list of individuals
from whom to obtain these autopsy permits.
This problem becomes somewhat complicated,
particularly when an Institution, such as g
bank, 1s the guardian. If there is a respon-
8lble next of kin it would seem that operative,
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a8 well aa‘?f Q&Y I 1
chtained from the next et k&n rathar than
from & gusrdian whu 13 not a blood relat1Ve.

“surrentiy, we have deeiﬁad to ebtainkautepaw
and operative permits from both %:,;r;aﬁ and
next of kin, but we would sppreeciate legal
-clarifiaatian of thza pareiouiar p@int.:

"1 feel that a demns.te opinion in this ares
would be very helpful to aﬂministratars
o of all the institutions 1n th;s bivision,"

Por purposas af clarity, we have chosen to traat the 1aaaea |
relsed in your request as two separate and distinot questions and
have handled each questian separatelx and independently.

I'

_ D@ the atstuees of Hissouri praviée fur two typea of gusrdisn,
namely, guardian of the ‘person and guardian of the estate?

ﬁhapber 475, R8Me Cum. Supp. 1557, relates to E, 1anship
in the ‘8tate of Missouri. The sections of Chapter 75 which are
perﬁinent ta the queatian at hand reaa as. fallows:

10. Hhen used in sectionn &75 010
685 otherwise apparent from the

"(1) & 'guardian' 18 one appointed by a court to
have the care snd custody of the person or of the
estate, or of both, of a minor or of an 1neompetent

"(2). 4 'guardian ad litem! is one appointed by a
ecourt, in which particular litigation is pending,
to represent a minor or incompetent or an unborn
person in that particular 1itigat1an,

"(3) An '1ncempetent' is any person who 1s 1nca%§ble
by reason of insanity, mental 1llness, libeolill
ldiecy, senility, habitual drunkenness, excessive
use of drugs, or other incapacity, of either managing

- his property or caring for himself or both;

"én) A ‘minor! is any person who 18 under the age
twenty~one years;
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'"(5) *wavﬁ! 35 a miﬁur oﬁ 1nﬁeff;bent for

‘,

_, 030, L msma of . zanum;;
“the pe -1 4 %ﬁﬂgﬁm or- hath: W ‘ #ﬂd
’741:an &ﬁdﬂégﬂﬁ 1n@@mpatenﬁ,

g, Leﬁharn of gaardlanshi; ef ‘the estate of
‘a minor shall be gﬁ&ntaa for ihat part of the
estate of the minoy which 1s not derived from
a8 n,j ‘paren$ uhn ia aetius aa natuval

"?3;, netters of guarﬁianshiprtoﬁ %he estate of
2 minoy may be granted in the following cases:
“{1) wWhere ‘the minov has no parent living; op

"(2) Where there 1s a natural gnavdian of the
- minoy and where the court finda that the best

interests of the minor require letters of

guerdisnship foﬁ all et &state. _

"4, Letters of guardians tgeaf ‘the person of
& minor may bé granted in following eaaeSv

“(1) Where & minor has no pssvent living;
"(2) Where the parents or the sole aurviving
parent of & minor are adjudged unsuitable or
incompetent for the duties of guardianship;

“(3) Where the father of a minor is 1mprisaned
in the penitentiary of this state;

"5, No guardien of the person shall be appeinted
for any married minar. ;

1, Exmept in cases where they

1 or refuse give security or are adjudged un<
it or innampetent for the duties of guardianship,
or waive their rights to be appointed, the following
persons, if otherwise qualified; shall be appointed
as guardians of minors:

"(1) The parent or parents of a minor as his
guardian;

"(2) If any minor over the age of fourteen years hag no
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qualified parent living, any person selected by
the minor a8 his guardian,

"(3) Where both parents of a minar are dead, any
person appointed by the will of the last surviving
parent, who has not been adjudged unfit or incom=
petent for the duties of guarﬁian, an guardian of
his minar ohild

"2. xnnampetenay or unfitness of any of the
peraons mentioned in subseotion 1 ter the duties
of guardisnship may be adjudged by the court after
due notice and hearing.

73, If no sppointment is made under subsection 1,
the court shall appoint as guardian of & minor the
most suitable person who is willing to serve but
& minor shall not be committed to the guardisnship
of a person of religious persuasion different:from
that of the parents, or of the surviving parent
of the minor, if snother sultable person can be
procured, unless the minor, baing of the age of
fourteen years shall so request.

"Saction 475,050, The spouse of & peraon adjedged
ncéompetent may be eppointed guardian of the person
or of the eatate, or of both, of the incompetent., "

1. Except as herein otherwise

"(1) Any natural person of full age may be appointed
guardian of the person or of the estate or of both
of a minor or incompetent, except that a pavent
shall not be denied appointment as guardlan of

the person of a minor for the reascn that the
parent 1ls a minop;

"(2) Any charitable organizetion, inoorparated
under the laws of this state, which has custody

of the person of a minor or incompetent snd

which has power under 1¢s charter to 8o act,

may be appointed guardian of the person or of

the estate or of both of such minor or incompetent,

"(3) Any corporation suthorized to do business

in this staete and empowered by 1ts charter to

so act or any national banking association author-~
ized to s¢ act in this state may be appointed
guardian of the estate.

~l-
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9. No Judge of the probate court or sheriff
oF clerk of the probate sourt or deputy of
éither in his aun,uaunty, no person under
twenty<ons years of age, other than as pro-
vided in subsection 1, or of unsound mind,

no Mabitusl ﬁ“iy?@'* or narcotic addict and,
except as otherwls . provided by law, no per=
gon who 18 a naatraazdant of this state, shall
be appointed guardian of the person or of the
estate. No person whose letters of guardian«
ship are prevolted for failure to make sebtlement,
shall be sppointed guardian within two years
after the revocation. Mo ¢ a1l be
appointed g ian of the person umless he is
gualified to have the care and custody,

in case of a minor ward %o provide for the
training and education of the ward, snd, ex-
cept as provided in this section, unless he
is a natu#al parsen,

ﬂs:etian~§-f, g, If it a@peara t0 the court

at 8 guardian should be appointed for & minor
or xf 4% 18 found by the Jury or the court that
the subject of an inquiry is incompetent as
defined in this lsw, the court shell appoint a
guardian of the person and estate of the minor
or incompetent, or if the court finds that 1t
will be to the advantage of the minor or incoms
petent to appodnt 8 guardian of the estate,
different from the guardian of the person, the
court shall make sueh appointment. The appoint-
ment of guardians of minors shall be made in
accordence with Section A475.045, except that if
a person entlitled to appointment as a guardian
or entitled to select a guardian fails to sppear
after notice or to apply for such appointment
or make selectlon In accordance with the order
of the court the court may eppoint any suitable
person as guardian.”

Bection 475, 016(13, supra, in defining the word "guardian®
states that as used in the statutes 1t means a person appointed
by the probate court to have the care and custody of the pergon,
care and custody of the estate, or both, 8Section 475,030, supra,
provides that letters of gusardlanship of the person or gstate,
or both may be granted when certain circumstances exist and
then the oclrcumstances &sre liasted.

8ections 475.045 and QTS 050, supra, specify who may b
appointed guardiasn of minors and incompetents, and Section th 090
supra, provides that if the court finds that it will be to the
advantage of the minor or incompetent it may appoint one person

s
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guardian of the person and another person guardian of the estate,

Therefore, 1t must he concluded that Miasouri, by statute,
provides for two separate and distinet types of guardianship,
nemely, guardian of the person and guardian of the esgtate. It
is popsible to have either one or both types of guardisng in a
given ocase, depending upon the clirocumstances. Furthermore, it
is posaible for one person to be appointed guardian of the person
and another person to be appolnted guardian of the estate, or
the same person may be both, In order to determine the nature
of the guardianship, one would have to refer to the letters of
guardianship issued by the probate court.

II.

I8 consent of the guardlan required prior to performing an
autopsy or a surgical operation? '

Section 194,115, RSMo Cum. Supp. 1957, provides that it shall
be unlawful for a physician, and surgeon to perform an autopsy
without the consent of one of the persons named in the act. No~
where in that section is 1t indlcated that the consent of the
guardian is ever required except where subparagraph 5 of num-
bered paragraph 1 is applicable. Furthermore, Section 475.285,
RSMo Cum. Supp. 1957, speclfies when the authority of the guardian
terminates and subparagraph 6 of numbered paragraph 1 provides
that the guardianship terminates upon the death of the ward except
that if there is no person other than the estate of the ward liable
for the funeral and burlal expenses of the ward, the guardian may
with the approval of the court congract for the funeral and burial
of the ward, « : ' -

In view of the foregoing, it is the opinion of this office
that the consent of the guardian, whether the guardianshlp be
one of the person or one of the estate, need not be obtained
prior to performing an autopsy except in those few cases where
subparagraph 5 of numbered paragreph 1 of Section 194,115, supra,
and the exception in subperagraph 6 of numbered paragraph 1 of
Section 475.28%5, supra, are applicable. ,

We have been unable to find a statute that requireg the
consent of & patient to a surgical operation. However, it 1s
well«gettled law that a physiclan or surgeon who performs an
operatlion without the congent, express or implied, of his
patient or someone legally authorized to consent for him 1s
liable for dsmages. 70 C.J.8. Section 48, page 967.

You inquire as to whether the consent of the guardian is
required before a surglcal operatlion is performed on the ward.
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You point out in the request that in those cases where an ine
stitution, such as a bank, 1s guardian, it would be gulite com=
%11eatea if 1t is necessary to obtain the operative peimit from
he guardian, You further state that it would seem that the
congent of the next of kin, who 18 & blood relative, rabher than
the guardisn should be obtsdined,

Section h75,13$; R3¥o Guma Supp. 1957, outlines the general
powers of the guardian of the estate and reads as follows:

“l, The guardian of the estate of a minor or
inocompetent shall, under supervision of the
court, protect and preserve the estate, lnvest
1t prudently, apply 1t as provided in this
code, account for it falthfully, perform all
other duties required of him by law, and at
the termination of the guardianship deliver
ghe agsets of the ward to the persons entitled

"2, The guardian of the estate shall take
posseasion of all of the ward's real and perw
sonal property, and of rents, income, lasue

and profits therefrom, whether accruing before
or after his sppointment, and of the proceeds
arising from the sale, mortgage, lease or exw
change thereof. Subject to such possession, the
title to all such estate, and to the increment
and proceeds thereof, ls in the ward and not in
the guardien, :

"3, fThe guardian of the estate shall prosecute
and defend all actions lnstltuted in behalf of
or against his ward; collect all debts due or
becoming due to his ward, and give acqulttances
snd discharges therefor, and adjust; settle and
pay 811 claims due or becoming due from his ward,
upon such terme as may be prescribed by the pro=-
bate court so far as his estate and effects will
extend."

‘Ag the duties and powers of the guardian of the estate as
enumerated in the above cited section concern and deal with only
the estate of a minor or incompetent, we are of the opinion that
the consent of the guardian of the estate 18 not required before
performing a surglcal operation.

'7"




With yaupa@ﬁ te;ynnr cosment regarding the gampli cations
bank 18 g an hwe d;&.ﬂat ;‘mmr nﬁmntwn ta aeew,an 175,088, -

vl otheruise provided:

"(J.) Any mwnl pewmxz of full #ge may be
appointed guardian of the person or of the
eatate or of both of & minor or incompetent,
exsept that @ pavent shall not be denled
sppointrient as guardlan of 3
t‘ar the reason that the parene is a

Az%aemitable arwa.mtien, meerpomted
, laws of tihis state, which has custody
o} rgon of 8 minor or incompatent and
whiah has power maﬂ#r i%s oharter to so ast,
may be appointed guardian of the person or of
thgaggwm ot at &1 'af susch mi.rwr or 1neom~
pe . -

{3} &n eaz-matien auﬁhorwed ta do husimsa
1n.th1a state and empowered by 1ts charter to

so act or any national banking association author-
_ised_ﬁe 80 st in this state may be appointed
uardisn of the estate.

”ﬁ. No judge of the ) rehate court or sheriff

or clerk of the probate court or deputy of either

in his own county, no person under twentyeone

years of ege, other than as provided in pubsection 1,

or of unsound mind, no habitual drun! . or nercotic

addiet and, except 88 otherwise provided by law,

no person who 18 & nonresident of this state, shall

be eppointed guardian of the person or of the

estate. No pepson whose letters of guardianshi_

are revoked for failuve to make settlement, sha

be appointed guardian within two years after tha

revocation., No one shall be uﬁmmﬁa& guardian

of the person unless he is qualified to have the

care and custody, and in case of a minor ward fo

provide for the training and educatlon of the ward,

and, except as prmvided in this section, unleas he
is a natural person,’

-8
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Numbered parsgraph 2 of the sectlon quoted hereinabove
provides that the guardlan of the person must be a natural
person except for the exception contained in subparagreph 2
of humbered psragraph 1, that exeception belng charitable
organizgations which have been lincorporated under the laws
of Missouri and who have power under their charter to act
as guardisn of the person. Subparegraph 3 of numbered para-
graph 1 of the above section permits a corporation, which
ineludes banks, to act as guardian of the estate but not as
guardian of the person. Therefore, as congent of the guardian
of the estate 18 not required for surgical operations, and as
banks may act only as guardians of the estate, the complicatlion
suggested in your request should not arise except in a few
isolated instances where a charitable institution has been
appointed guardian of the person.

Section 475.120, R8Mo Cum. Supp. 1957, outlines the powers
and duties of the guardian of the person and providesg as follows:

"1, The guardian of the person of a minor is
entitled to the custody and control ¢f hls ward
and to the care of his education, support and
maintenance.

"2, The guardian of the person of an incompetent
shall take charge of the person of his ward and :
provide for his support and maintenance as required
by this code. If the court [inds that an incom=~
petent ward 1g so far disordered in his mind as
to endanger hls own person or the persons or
property of others, it may make an order for his

. restraint and safekeeping. The guardian shall
confine any such ward in a suitable place for a
regaon%ble time and until the court may make such
order.

As the ahove cited section glves the guardian of the person
full charge of the ward, we are of the opinion that in all cases
where the patient has a guardian of the person, the consent of
the guardian should be obtained before performing a surgical
operation on the ward.

It i8 to be noted that as your inqulry related only as to
if and when the consent of the guardian is required, thls opinion
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has been limited to that proposition, However, it is not to

be inferred from this opinion that where an incompetent has a
guardian of the person that the consent of the guardian is all

the consent that is required. It is our view tChat in those
cases where there is e guardian of the person, you should continue,
as you have been doing, to obtain the consent of the next of kin
in addition to the consent of the gusrdian. In those cases

where the patient is capable of giving his consent, you should
also obtain that consent in addition to the consent mentioned
hereinabove.

Therefore, it is the opinion of this department that:
| I.

Missouri, by statute, provides for two separate and distinect
types of guardianship, namely, guardlan of the estate and guardian
of the perscn,

IXI.

- Consent of the guardian, whether the guardianship be one
of the person or of the estate, 18 not required prior to performe-
ing an autopsy except in those few cases where subparagraph 5
of numbered paragraph 1 of Section 194,115, RSMo Cum. Supp. 1957,
and the exception in subparagraph 6 of numbered paragraph 1 of
Section 475.285, RSMo Cum. Supp. 1957, are applicable., 1In all
cases where the patient has a guardian of the person, the consent
of the guardian should be obtained before performing a surglecal
operation.

The foregoing opinion, which I hereby approve, was prepared
by my asslstent, Mr. Calvin K. Hemilton. :

Very truly yours,

John M. Dalton
Attorney General
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