:

.. CONSTITUTIONAL LAW: Secs. 4.510 and 4.520 of S.CJS.E.G?S}HﬂBi No. 4,

&

“APPROPRIATIONS: 69th General Assembly, Second Extra Session,

: appropriating monies for personal services for
employees of Missouri Conservation Commission, but excepting salary
increases, violates Sec. 23, Art. 3, Mo. Const. 1945, as appropriation
measure containing legislation. Unconstitutional portion may be elimin-
ated without causing both sections to fall.

May 29, 1958

Honorable William E, Towell, Dlrector
Missouri Ganservabicn Gommission

Jefferaon City, Missourl
Dear Mr. Towell:

this opinicn is rendered in reply to your inquiry reading as
follows: :

"Sections 4,510 end 4.520 of Senate Committee
Substitute for House Committee Substitute for
House Bill Ko. 4, as passed by the 69th Gen-
eral Assembly and signed by the Governor, con=
tain appropriations for the Conservabion Com-
mission for the period beginning July 1, 1958
8estion is apprepriation of menies from the
Conservation Comsission Fund; while Section
4,520 1s from the General Revenue¢ Fund gpeci-
fically for forestry purposes. An additional
appropriation for capital improvements from
the Conservetion Commission Pund 18 contained
in House Bill Xo. 1ll. )

In House Bill No. 4, after the item Personal
‘Bervices, the legislature hes inserted the
words Texcept salary inoveases.,” I have been
informed by the State Comptroller that without

. an official opinion from your office, or a

 epurt deeision to the oontrary, he oannot cer-

 tify a payroll containing salary inereases for

' this department after July 1, 1958. Section
42 of Artiele IV of the Constitution of Missourl
sbates that the Conservation Coumisilon shall
fix the salaries of its employees.,

On behalf of the Conservation Commlesion, I
respectfully request an official opinion from
your ofiice as to the legality.of this leglsia-
tive action. This opinion is requested both
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Honorable ¥Willlam E, Towell

with reference to the Conservation Commission
Pund in Seation #.519 gnd the Gemeral Revenue
Fund 4in sectmn 529

 The appmpriaisien me&sure veferved to 1n the above reguest for
this opinion must be & reference to the apprepriation measure of
tdentical desoription pasged at the seamd Extra gession of the 69th
_Generel Assembly of mssau:'i .

Seation 4, 510 ot' the appmpr.tatien measure bsmg considered is
in the following 1: L1 A

"Thepe is appn:gzdateé out of ‘the state Preasury,
chavrgeable to the Qonservation Gommission Fund,
incluéding but not limited to funds received from
federal or other cooperating agensies for wild~
life and forest conservation, Four mnicm Eighty-
two Thousand Sixty~four Dollars (§4,082,064), for
the use af the Conaservation Commisslion, for.the
period aning July 1, 1953 and. ending June 30,
1959, s.s nmmz

Parsenal Miae except

&&1&!? m@msq'..--.......,».@ %7)
Addi‘bi@na.....u....u...n.u.. 1553
Repairse ang Replacements........ 330, QOG
'epmbiennqtodhivo-c‘co‘it.c.ido 1 179)
Total from (onservation
Gomiﬂﬂiﬁn Mi’éocr&cu-nbtodc-aidwjosg 05&"

Sestion 4,520 of the appropriation messure being considered is
in the followins languagei

“there 18 & gpmpri&ted out of the state Treasury,
chargeable to the Ganaral Revenue Pund, Three
Hundred Thousand Dollars ($300,000), for the use
of the Division of Porestry, for the peried
beginning July 1, 1958 and ending June 30,1959
as follows:

Personal Serviece, except _

Balary ANOreaseS.,.vevssosvesesd 55,120
Additiéns.";.;._g.‘-..’n..._..... 55,270
Repeirs and replacements....... 64,610
Wemt}lon...a.n-.........-...c l?. _, ;
Total from Qeneral ‘
Revenue Fund.......-...........$300 QOG"

W
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Honorable Wiliiam E. Towell

Beotion ha, Avrticle h, m1ssanri‘a ‘gonatitution of 1948, in
treating of the personnel of the aanservatlan tommission of Missouri,

pravidaa:

“The oammiaaiaa ﬂhall ap 1ns 8 aireetor of
conservation who, with 1%s approval, shall
appoint the aasiatants and other. emplayees
deened necessary the commisgion., The aam—
nission shall f£ix qu&&ifieﬁ#ians ang
szlaries of the direotor and all) appointeas
and employeen, and none of 1ts ménbers shall
be an appointee or employee,”

The self-enforsing charaster of the constibutlanal4prnviniena

‘quoted above is reflected in the following language of Ssatlon &4,

Artiele 4, Missouri's Constitution of 19458

Y3eobions 40-43, 1n¢1u31ve, of whis article
ghall be selfeenforcing, and laws not incon«
sistent theiéwlth may be enacted in ald
thereof. Al)l existing iawe inconzistent
with this article shall no longer remain in
force or effsct.

Section 23, Artiole 3, nissouri'a Gonatitubion of 1945, provides:

“No bill’ shall gontain more than one subject
which shall be elearly expressed in its
title, except bills enacted under the third
exeepbion in segtion 37 of this artiele and
general appropriation bills, which may
embrace the various subjects and accounts
for which moneys are appropriated.”

The foregoing constitutional provision deeling with the subaeet and
title of legislative acts reflects a change in form but not in gube
stance from Section £8, Article 4, Missourit's fonsbtitution of 1875,
the latter provision having been cenatrued by the Supreme Court of
Missouri on several ocecasions, As & result of these decisions, it
is well established in this State that the General Assembly cannot
legiglate by an appropriation act.

Pid the 69th Qeneral Assembly of Missouri, in ibs Second Extre
Session, attempt o improperly . le%islate in the appropriation measurs
in qnea&ion by appropriating for "Personal Servioe, oxcept salary
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Honorable w;lliam E. Towell

inoresges, " a8 such language 1s found in Sections 4,510 and 4.520
of Senate Committee Substitute for House Committee Subatitute for

House B11il Wo. 42

A case disclosing faots bearing close analogy to the faots on
which this opinion is based is B8tate ex rel. Hueller v. Thompson,
316 Mo. 272, 289 3.W. 338, and it will be relied upon to rule the
inguiry in this instance. In the Thompson case, supra, an appro-
priation measure was being considered whigh contained & seotion

reading as fallowsz

“See., 100, Salary - how determined., - No
salary for any offieial or employee, either
elective or appointive, provided for by this
appropriation act, shall be in excesa of the
salary provided by statutory law for such
officlal or ?mployee, and in all easeslwhere
lary of an sueh 31§ & or employee
StaEutery Yav o
this appro riaﬁio%

agt snall be
the ofiice: D1oyee Rola. e
the previeus blennium, TRdersEoring supplied )

In view of the fact that salaries for personal services of employees
of the Missouri Conservation Commission are not set b{ statute but
are within the power of the Commission under Section 42, Article &,
Missouri's Constitution of 1645, supra, it ecan readily ﬁe seen that
for the legislature to .attempt, in an appregr&atien measure, to pro-
hibit any salary increases would create 8 altuation not unlike that -
found in State ex rel, Hueller v. Thompson, supra, where the Supreme
gourt of Missouri ruled the appropriation measure unconstitutional
and void, and spoke as follows at 316 Mo. 272, l.c. 277,278: |

" % # % Here we have an appropriation act
which not only appropriates money for the
various subjects embraced therein, but which
attempts to fix and regulate all salaries
affected by the act which either have not
been fixed by any statute or not definitely
fixed, which would include all salaries where
the maximum alone was named. That the
legislature has the right by general statute
to fix salaries, is beyond guestion, but has
it the right to do so by means of an appro~
pristion act? We think not.
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Honorable William E. Towell

"As has been observed in wellereascned gases,
if the praoctice of incorporating x;\h'ﬁa
of general character in an appropristis
should be allowed, then all sorts of t1le
sonveived, questionable, if not vicious,
legislation could be proposeéd, with the
thveat, %too, that if not aspented to and
1s5ed, the apprepristions would be defeated,
possibilities of sush leglslation and
this court’s condemnation thereof are well
illustrated in the oame of atate ex rel,
‘folerton v. Gordon, 236 Mo, 142, ag well as
the following cases from other States: State
ex }.'91. L' Gm; 13 &!a Ac 1775 .' Ve Wl

29 Atl, 297.
-"ouy Constitution, Seotion 28, Arﬁaela Iv,
18 the one certain saleguard ¢ such dis~

tracting posaibaliﬁiﬁs and ahauiﬂ be strictly
followed, We ‘hold, therefore, that gestion
100 of the Appropriation Act, under our Son~
atitution, 13 uncana#iﬁueianal and woid, and
it follows that our garem@tery writ of mane
demus should be gren

“fhe question remains, does the invalidity of
said Seotion 100 rendey the entire Approprias
tion Act void? WYe hold that it does not. It
is well settled that a legislative act may be
void in parf, leaving the remainder a snea and
valid statute where the part that is valid may

garabeﬁ from the part that is vo&d, !State

v. QGordon, 82%6 No. 1. ¢.170; Sbate ex rel,

v. Tayier, 224 Mo, &74,1"

In lin¢ with the peasoning found in the foregoing quotation fron

gtate ex rel, Hueller v, Thompsen, supra, it follows that the language

"except salary inoreapes® found in the aggvopriatien for "personal
service” in Seetions 4.510 and 4.520 of the qggff“riation measure
being considered herein is a provision unconstitutional and void, but
may be separated from the whole without eausing the re ng portiona
of the apgropriation measure to violate the true 1agislat1va intent to
appropriate for personal serviges, an intent eo obvious as to be
unquestioned,

= “5"




Honorable William E, Towell

It is the opinion of this office that language found in aeeeions
4,510 and 4.520 of Senate Committee Substitute far House Qommittee
subatitute for House Bill No, 4, passed by the 69th General Assembly,
Sescond Extra Session, appropriating for Personal Service of employees
of the Missouri Conservation fommission, excepting salary inoresases,
is unconatitutional and void and econtravenes Zeation 23, Artiocle 3,
Missourits Constitution of 19#2uas an appropriation measure contain~
ing legislation. . The unconatitutional portion of sald measure may be
éliminated without eausing both sections to fall,

The foregoing opinion, whic¢h I hereby approve, was prepared by
my asaiﬁﬁ&nt, Julian b G'EB-!I&Y;

Youra very tmly,

John M. Palton
Attorney Qeneral
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