CIRCUIT COURTS: Jackson County circuit court, en banc, is without

authority to order transfer of circuit Judge from
either of two divisions of said cirecuit court required to sit at
Independence, to try causes pending in the several divisions of said
circuit court sitting in Kansas City. Sald circuit court, en banec,
may designate divisional judges sitting at Independence as presiding
or assignment judge of circuit court of Jackson County.
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Honorable Floyd L. Snyder, 3r.

Member, Missouri House of Representatives
521 South Noland Road

Independence, Missouri

Dear Mr. Snyder:

This opinion is rendered in reply to your recent inquiry reading
as follows:

An opinion 1is requested of your office on
the following gquestion:

Can the circult court of Jackson
County en banc, in view of the pro-
visions of Nos. 478.463 to 478,507,

RSMo 1957 Supp., transfer a Judge of
divisions 12 or 13 from Independence

to 8it in Kansas City either to try
causes or to act as presiding or assign-
ment judge when the judge from the
Independence division is not transferred
to sit for or to replace another Jjudge
of one of the Kansas City divisions,

"In this connection may I call your attention
to the following: Section 478,463, R3Mo 1957
Supp., reads in part:

'The circult court of the county of
Jackson, comprising the sixteenth judi-
eial circuit, shall be composed of thir-
teen divisions and a Jjudge shall be
selected to preside over each divisilon.
Divisions one to eleven shall s.it at the
city of Kansas City and divisions twelve
an een shall 81t &t the city of
Independence.' (Underlining supplied)




Honorable Floyd L. Snyder, 3r.

"Seetion 478.473, RSMo 1957 Supp., gives
the court en bane the authority to transfer
eivil cases among the several divisions but
says nothing about the transfer of a Jjudge.
This is also true of No. 478.507, RSMo 1957
Supp. Does this authority to transfer cases
from Independence to Kansas City carry with
it the right to transfer the Jjudge of Divi-
sions Nos. 12 or 13 from Independence to
Kansas City?

"I ecall your attention also to State ex
rel Louls wWalker, Jr. vs. John R. James, Judge,
in which the Supreme Court issued, on June 30,
1955, a preliminary rule of prohibition, which
proiiminary rule provides that the respondent
Judge might proceed with the trial of the State
of Missourl vs. Walker in his own division at
Independence, or in the alternative show cause
why the trial of the case by him in Kansas City
should not be prohibited. The respondent judge
falling to make a return to this preliminary rule
of prohibition, it was made absolute on September
30, 1955. 1Is this rule of prohibition pertinent
to the question herein inveolved,

"An early reply will be appreciated.”

At the very outuet, we construe the request for this opinion as
conceding that the transfer of judges among the different divisions of
the circult court of Jackson County may become an accomplished fact
by invoking appropriate Rules of the Supreme Court of Missouri and
applicable constitutional provisions.

The right to exercise judicial power is treated in the following
language from Rhodes v. Bell, 230 Mo. 138, l.ec. 149:

That the Legislature has the power to fix
the times for holding the regular terms of
court and that this court has held that the
Judicial power can only be exerclised at the
time and places prescribed by law, is the
recognized law of this State."

Sections 478.463 to 478.510 RSMo 1949, as amended, have partlcular
application to Jackson County, Missouri, comprising the sixteenth judi-
ciaiigircuit in Missouri. Section 478.463 RSMo 1949, Cum, Supp. 1957,
pPre es:
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"fhe cireuit court of the county of Jackson,
comprising the sixteenth Judiclal circuit, shall
be composed of thirteen divisions and a judge
shall be selected to preside over each division.
Divisions one to eleven shall sit at the city of
Kansas Clty and divisions twelve and thilirteen
shall sit at the city of Independence. The
divisions of said circuit court sitting at Kansas
City heretofore exlsting shall continue as divi-
sions one to nine thereof and the Independence
division heretofore existing shall hereafter be
designated division twelve of the circult court.
Nothing herein contained shall affecv the tenure
or rights of succession of any Judge heretofore
serving in any division of sald ecircult court.”

The foregoing statute is positive in directing that divisions one
to eleven shall slit at the city of Kansas "ity, and that divisions
twelve and thirteen shall sit at the city of Independence. While the
circult court of Jackson County is divided inte thirteen separate and
distinet divisions, we do notice the following language from Acy v.
Inland Security Company, 287 S.W. 24 347, l.e. 350:

“The circult court of Jackson County, although
composed of several divisions, constitutes but
one court.

Section 478.473 RSMo 1949, Cum. Supp. 1957, spells out the powers
of the circult court of Jackson County when sitting en bane, in the
following language:

"1, The court en banc shall have power to
frame ard enact such rules for the numbering
of eivil cases now pending, or hereafter brought
therein, for the proper digtribution of eivil
cases for trial and disposition +the several
divisions of said court at Kansas Clty, and for
the transfer of civil cases to and from each of
the several divisions at Kansas Clty and the
divisions at Independence, which rules may in
like manner be changed from time to time, as may
be found necessary.

‘2, S8aid judges of said court en banec, or a
majority of them may in like manner make, from
time to time, suech other rules for sald court as
may be agreeable to the usages and principles of
law and not inconsistent with the code of proce-
dure and the constitution and laws of thils state.

-3~



Honorable Floyd L. Snyder, 3r.

But the court en banc¢ shall have no power to review
any order, decision or proceeding of the court in
division."

A close reading of Section 478.473, supra, discloses that authority
is vested in the cilirecult court of Jackson County, when sitting en banec,
to assign and transfer causes to the different divisions of sald court.
We also note in said statute an absence of any language giving the cir-
cuit court en banc any authority to order the transfer of a judge from
divisions twelve and thirteen in order that he may "sit at the city of
Kansas City," as such language is used in Section 476.463 RSMo 1940,

Suan Supp. 1957, for the purpose of trying causes assigned to any of the
eleven divisions of said cireuit court required to sit at the city of
Kansas City. We find no provision in Missouri's Constitution of 1945
authorizing the circuit court en bane of Jackson County to order the
transfer of circuit Jjudges selected to sit at the city of Independence.
Absent constitutional and statutory authority, it must be concluded that
the circuit court en banc of Jackson Count, 1is without authority to
order the transfer of a circult judge from either of the two divisions
of said court sitting at Independence to try causes pending in the
several divisions of said court sitting at Kansas City, Missouri.

We next consider that phase of the inquiry touching authority of
the circult court en banc to order elther of the judges of the two
divisions of said court sitting at Independence to act as presiding
or assignment judge of the Jackson County ceircult court. Authority
for the eircuit court of Jackson County to sit en banc is found in Sec-
tion 478.470 RSMo 1949, Cum. Supp. 1957, reading as follows:

The said cireuit court may sit, both en banc
and separately, in the several dlvisions in said
court in said Kansas City, as the business thec cof
may require. When the court sits as a court en
banc, one of the Jjudges shall act as presiding judge,
as the rules of the court shall direct.”

The "said circuit court referred to in Section 478.470, quoted
supra, necessarily refers to the circult court of thirteen separate
divisions constituted by Section 478.463 RSMo 1949, Cum, Supp. 1957,
quoted in the forepart of this opinion. We find no language in the
statutes being construed, and heretofore cited, which indicate that
the circuit court en banc of Jackson County is to be made up of fewer
than all judges in the thirteen separate divisions. With the circuit
court en banc so conastituted, 1t is not reasonable or feasible to per-
mit parts of the whole to escape duties imposed upon the court en banc
by statute but the court en banec, under Section 478..70, Cum. Supp.
1957, can only sit in Kansas City. To require a Jjudge of either of the
two divisions in Independence to serve as presiding Judge of the court
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en banc or assignment judge thereof should not be considered as viola-
ting the provisions of the statute requiring such Judges to sit at the
¢lty of Independence in the trial of causes assigned to those divisions.
The designation of a Judge of one of the divisions sitting at Independ-
ence as assignment judge should not be considered as authorizing such
Judge to sit for the trial of any causes,

Sections 478.463, 478.470 and 478.473, RSMo Cum. Supp. 1957, on
thelr face suggest ambigulty, and 1t 1is suggested that desired clari-
fication can best be obtained by legislative amendment of said statutes.

CONCLUSION

It is the opinion of this office that the circuit court, en bane,
of Jackson Cou.ty, Missouri, 1is without authority to order the trans-
fer of a circuit judge from elther of the two divisions of said court,
required to sit at the <¢ity of Independence, to try causes pending in
the several divisions of sald court sitting in Kansas City, Missouri.
It is further ruled that the circuit court en banc of Jackson County
may designate either of the divisional Judges sitting at the city of
Independence as presiding or assignment Jjudge of the circuilt court of
Jackson County without vielating statutory provisions requiring such
Judges to sit at the city of Independence in the trial of causes
assigned to those divisions.

The foregoing opinion, which I hereby approve, was prepared by my
assistant, Julian L. O0'Malley.

Yours very truly,

John M. Dalton
Attorney General
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