
MILK AND MI LK PRODUCTS : Paragraphs B- 11 and B-12 of Section 1 of 
Ordinance No . 47605 of the City of St . Louis , 
an amended by Substitute Board Bill No . 472 , 
relatjYlg to mill.c sanitation and the regula-

ORDINA~CE OF CITY OF 
ST . LOUIS : 

tion of the production, handl~ng , and sale 
of ~ilk and milk products , a r e invalid be ­
cause of t heir conflict wit h Section 196 . -
705 , RSMo 1949; a product pr epar ed by adding 

hydrogenat ed vegetabl e f a t , vanilla , and gela tin base s t abilizer t o 
cream cont aining 18% mi lk f at is a lawf ul pr oduct under the provisions 
of Secti on 196 .705 , RSMo 1949, if it is not in imitation or semblance 
of milk, cream, or skim milk . 

September 2 , 1958 H. M. Hardwicke• M. D. 
Acting Director 
Division of Health ot lb. 
Jetteraon Cit7# Missouri 

F \LED 

Dear Sir: 

Your recent request tor an ott1cial opinion reada : 

"Attached ia 1ntormat1on trom the files or 
the 111aeouri D1v1eion ot Health regarding the 
production. sale and attempted gra<ling ot pas­
teurized 1m1 tation whipping cream aanutactured 
by the Lange Topping COIIP&n7 • St. Louie, Missouri. 
A briet h1ator.y of the aituation ia aa tollowsc 

In 1955 the St. Louia Health Div1a1on attempted 
to regulate the aanutacture ot 1m1tation creams 
by amen~nt to tha Ordinance and Regulations 
Qovern1J18 the Handling and Sale ot Pluid Milk 
and Pluid Milk Products. City ot St. Louie, 
111aaour1. It waa diacovered that the Sta-Wh1p 
Sale a Co11pany, preeently operating aa the Lange 
~opping Co~~ waa manutactur1ng a product con­
sisting ot l~ creu to which had been added 
vegetable tat, vanilla and a atabiliEer. Bttorta 
to eatablieh ean1tat1on atandarda tor the vege­
table tat, vanilla and stabilizer were not 
accompliehed by the St. Louie Health Division 
an4 in March ot 1958 the Board ot Alderman ot 
the City ot St. Louis amended the Milk Ordinance 
ot that city to detine imitation creams and to 
provide tor the grading ot imitation creams. 

In June of 1958 the St. Louis Health D1 vision sub­
mitted to the Bureau of Food and Drug lnapection1 

Missouri Division ot Health a proposed carton in 
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which this Grade A 1D.d.tat1on whipping cream was 
to be distributed. In reviewing the labeling of 
the carton. the Bureau ot Food and Drug Inspection 
was ot the op~on that the product was in viola­
tion ot Section 196.705, Revised Statutes or Mis­
souri, 1949~ and that the propoted grading of 
such a product was not in compliance with the 
Division ot Health Regula tiona Oo.verning the 
traduction and Handling or fluid Nilk and fluid 
Milk Products, aa tiled with the Secretary ot 
State. 

With permission or the St. Louis Health Di vision, 
the Lange Topping Company was contacted directly 
regarding this matter and a hearing on the subJect 
was held. As a result or the hearing. Mr. Lange' 1 
attorney, Mr. Ray T. Dreher, submitted to the Bu· 
reau ot Food and Drug Inspection his analysis of 
the State Statutes and Regulations as they apply 
to th1a product. 

We are requ.eatins your review of the enclosed 
material consisting ot the complete files or the 
Division ot Health regarding this matter and fur­
ther requesting your opinion in reference t o the 
following two questions: 

(l) Are paragraphs B-11 and B-12, Section 1 
and paragraph K, Section 1 and Substitute 
Board Bill 1J472, all of wb.1.ch recognize the 
manufacture, production and grading ot imita­
tion creama, ·within the legislative Jurisdic• 
tion ot the Board ot Ald•rmen ot the City ot 
St. Louis when considered in light of Section 
196.705 and The Regul&tio~ ot the Division 
ot Health Governing the Production and 
Handling ot Fluid Jlilk and Fluid Milk' 
products? 

(2) Is a product prepared by adding hydro­
genated ve~table tat, vanilla and gelatin 
base stabili zer to cream containing 1~ 
milk tat a lawful product under the pro­
visions ot Section 196.705, Revised Statutes 
ot Missouri, 1949? 

Your early attention to th1e request will be 
appreciated. " 
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The two aect1ona ot the St. Lou1a ord1n.ilncea about Which 
you inquire, B•ll and B-12, aa or1g1na117 promulgated by the 
cit7 ot St. Louie reads 

"B·ll. laitation cre .. a--x.ttation or.ama 
are product a which reaul t troa the c011bina• 
tion ot ailk, 4ried ~lk conet1tuenta, or 
concentrated ~lk oonatituenta with water, 
o .. am, llilk, or ak1-d 11l1lk and non•tnilk 
tat and which oa.ply 1n total tat content 
w1 th the llilk tat content ot the varioua 
cr. .. • deti...S herein. 

••s-12. Illitation Halt an4 Halt••Im1ta­
t1on halt and halt ia a pi"Oduct which 
reaulta troa t~ combination ot milk, 
dried milk conat1tuente, or concentrated 
milk conatituenta with water, oreu., ID1lk, 
or ald-d llilk and non41lk tat and which 
contain• not leaa than 11 1/~ total tat 
content. " 

The above aectiona are tound in Section 1 ot Ordinance 
47605 which -n4• Chapa~ 40 ot ~ Rev1M4 Code ot St. Louis, 
C1t7 ot St. Lou1a, 1Uaaour1. Section 3 ot auoh ordinance pro­
vides: 

"It aball be unlawtul tor aJV person to 
br1na into, .. ncl into, or receive into the 
Oit7 ot St. Lou1•~ or ita police Juria41c• 
t1on, tor aale, or to aell, or otter tor 
aale 'herein, or to haft 1n atorqe where 
lllilk or ailk products are aol4 or aerved, 
&n7 milk or -.ilk product• ctetined 1n thia 
ordinance, Who doe a not poaaeaa a perm! t 
trom the Board ot Public Service ao to do. " 

Section 4 ot the above ordinance provides that all eon· 
tainera encloa1na ailk pro4ucta, aa 4et1M4 1n leoti on 1 ot 
auch ordinance are to have the conta1Mre Ml'ke4 w1 th the 
name ot the oonMnta aa given 1n such 4et1n1,1on 1n the 
ordinance. 

As we atated abo~, 8ect1ona B-11 and B-12 are tound in 
Section 1 ot euoh ordinance. TheNro•, 1t appeara that, under 
the ordinances ot St. Louie aJV product aa 4e1"1ned 1n Chapter 40 
ot the rev1ae4 code ot St. Lou1a muat be labeled accorc:Unc to 
the det1n1 tion to1..Ul(! therein and a pel"'d t 111Uat be secured bet ore 
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auch product can be aol4. It tollowa theretore that the product 
which contorma to the det1n1 tion ot 11D.1 'ation cream or iiBi tation 
halt and halt • aold 1n St. Louis, JtUat be labeled with such names. 

In 1958 ~IW Cit7 ot St. Lou1a aMilded the at'oreaaid B-11 
aa tollows b7 Subatitute Board Bill Mo. -721 

"An Or41nance uen41nc CM-pter ~o ot 
Vol~ 1 ot the Reviaed Code ot St. 
Louie, 1958, ae aMnc!ttd b7 Ordinance 
47605~ relatina to llilk nn1tat1on 
and the reculation ot the production, 
handlin& and aale ot llilk and ailk pro• 
ducta b7 repealinS Article I, Section 1, 
aub-.. ction B-11, an4 all ordinanoea in 
cotltl1ot bet-ewi th an4 enacting in lieu thereot 
a new section ~o be known b7 the ._ number 
an4 relattnc to the .... aubJectJ an4 b7 &44• 
1ng a new paragreph at t!W end ot Article One, 
Section 3, and conta1n1n& an ... rpnCJ' Clauae. 

Bl rr olmliDD sr '1'111 cur o• a'!'. LOVIS, 
as tollowas 

hction One. Chapter 40 ot VolUM 1 ot the 
Rev1H4 Code ot St. Louie, 1~. &a aMncled. 
b7 Orc11nanoe 47605, relatina to lililk aan1ta­
t1on and ~ Peculation ot the production, 
handline an4 aale ot ailk and 111llc products 
ia bereb7 ... n4ecl b7 repealinc Article 1, 
Section 1, aub•••ction B·ll; and enaoting in 
lieu the~ot a new aubaection to be known by 
the - nteber and relatin& to the - aub­
Ject, which ahall read aa tollowa : 

Sub-aection B-11. IRtfA~IOW CKilMS-· 
lad tation ere... are pi"'ducta which 
reaul t trom the coab1nat1on ot a1lk, 
dried lllilk conat1 tuenta, or concen­
trated llillc oonati tuent• w1 th water, 
creaa, llilk , or ald-cl ailk and gproved 
harale•• non-ailk tat an4 whiCh c011p17 
ffi to\&1 !'at content w1 th the llilk tat 
content ot the varioua oNaaa defined 
herein. " (lblphaaia oura.) 

Section 196.705, RSito 1949, to Which 70u reter, reada: 

"It aball be unlawtul tor &n7 peraon, t i rm or 
cor.poration, by hi~elt or 1tae1t, bi' or ita 
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qent or servant, or aa the servant or aa agent 
ot another to manufacture, s•11 or exchange, or 
have in posaeseion with the intent to aell or 
exehan&e, any milk, cream, emulsified cream, 
skim lllilk, buttermilk , condensed or evaporated 
tnilk, powdered milk, condensed skim m1l.k, or 
any or the fluid derivatives thereof, or any 
or them, to which has been added any fat or oil 
other than milk tat, either under tl1e name or 
&aid produot or articlee ot the derivatives 
thereof , or under any ficti tious or trade name 
whatsoever. " 

It will be noted that the above aect1on makes unlawtul the 
sale or having 1n poaaesaion with intent to sell milk in var1oua 
enumerated forma "to which haa been added any rat or oil other 
than milk tat • • • 11 

It will al so be noted that B-11 as amended provides 
that imitation creama are products 'Kh1ch result from the coil• 
bination or milk , o.nd approved harmleae non-milk tat . ': 

In your first quaat~on TOU reall7 ask two questions, the 
tirat or Which 1a whttther paragraphs B-11 and 12, supra, are in 
oontliot vith Section 196. 705, supra, and, it so , whether B·ll 
and 12 can stand. 

In 1938, in the oaae or Pool e & Creber Market Co. va. Bre­
shears , 125 s.w. 2d 23, the IUsaouri Butre• CoUJ't save extensive 
consideration 'o what ia now Section 196. 705, supxoa, and what 
was then Section 12~o8. At l.c . 21 the court stated: 

"In our opinion the statute is not in contra­
vention or the constitutional provisions re­
terred to. It was enacted in t he exercise ot 
the police power tor the purpose, aa indicated 
b7 ita title~ of protection ot the public healt h 
and the prevention or traud, subj ects clearly 
Within the acope or that power. * * •" 

The above case eatab: 1abed the constitutionality or what 1a 
now Section 196.705. 

In 1940 t he Jl1saour~ Supl'ftle Court , en bane , rendered 1 ts 
opinion in the case or State va . Carolene Products Co . , 144 s.w. 
2d 153. This case took note ot the Poole and Creber case noted 
above and stated (l . o. 155 et aeq . ): 
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"In the caae ot Poole a. Creber Jlarket Co. 
v. ~aheara, 343 MO. 1133, 125 s.w. 2d 23, 
the conat1tut1ona11ty or the above named 
aect1ona - a • before ua, but not their con­
struction. In that caae, the pla1nt1t1" Who 
had been Mlling the reapondent' e pro4uote, 
Which at that time did no\ contain vitamin. 
A and D. aought to enJoin the entoroement 
ot the.. aect1ona because they were unconet1-
tu~1onal. We ea1d (125 S.W. 24 loc. cit. 25)r 
'Upon t1nal ~&ring the circuit court tound 
for the detend&nta. holding the etatute valid, 
and diamiaaed plaintirr•a bill. Plaint1tt 
appealed. 'l'b8 m•tioure•nted bere 1a 
whether or noi a a\ 0 roY!alona are 

"Standing aloM and 1i terall7 conatrued, 
Section 12408, supra, prohibita the aale ot 
any Dl1lk- Whol• or aki·ll 111lk to wh1oh haa 
been added &117 tat or oil other than ai.lk 
tat. Section 12409 det1nea tilled milk to 
mean 'any 11lilk, cream or ald.m ailk. • • • 
to which baa been added • • • anr tat or oil 
other than llilk tat, ao that the reaHAti~ 
product ia in 1a1tation or semblance or ~k, 
cream or .ta. idik • • • Pi=OV14ed tfiit the 
abOve definition shall not include any 41a­
t1nct1ve proprietary tood ca.pound, not 
readily aiatalcen in testa tor milk or cream, 
or tor evaporated, condena•4 or powdered 
milk or or.aaa Provided~, however, that auoh 
compQund 1a prepared and dee1gned tor feeding 
infanta and young children and customarily 
uae4 on the order ot a phyaician; ia packed 
1n 1nd1 vidual oana containing not more than 
aix~n and one-halt ounces and bearing the 
label 1n bold type, that the contents are to 
be uee4 onlJ tor aaid purpotea; 1a shipped 
in 1nteretate or foreign comMerce exclua1vely 
to pJlTaioian•, wholeaale or ~tail dru&siata, 
orphan aaylUila, child welfare ueoc1at1ona, 
hosp1tale and aimilar 1nat1tut1ona and generally 
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distributed by them" (Italics ours.) 

n[l] So, under Section 12409, supra, eJd.• 
milk to which has been added tat or oil ' 
other than milk tat can be aold, provided 
the reaulting product ia not 'in imitation 
or aemblance ot milk, cream or skim milk. ' 
Even milk to which tat or oil ia added and 
which ia in imitation or semblance of mllk, 
cream or akim milk can be sold, provided 1 t 
ia a 'distinctive proprietary food compound 
• • • deaicned, tor reeding intants and 
young children' and customarily uaed on the 
order or a physician, packed in cana con­
taining not more than sixteen and one-half 
ounces, and shipped in interstate or foreign 
commerce exclusively to physicians, druggists, 
orphan aeyluma, child weltare associations, 
etc. Section 12410 deala with emulsified 
cream \'filich is not involved in this ease. 
Section 12411 declares 'that tilled milk, 
and emu..1e1tied cream as herein defined, are 
adulterat•d articles or rood injurious to the 
public health. ' Section 12412 is a penalty 
aeetion • 

.,We Will undertake tirst to determine the 
intention ot the Legislature in passing the 
houa• bill of 1923. 
11 [2,3] It is a cardinal rule of construction 
that every word, clause, sentence and section 
or an act must be given some meaning unless 
it is in contlict with the legialat1ve intent. 
State v. Wipke et al., Mo. Sup. , 133 s. W. 2d 
354; State ex rel . Kansas City Power & Light 
Co. v. Smith, 342 Mo. 75, 111 s.w. 2d 513i 
Holder v. Elms Hotel Co., 338 Mo. 857, 92 
S.W. 2d 620, 104 A. L.R. 339. 'It is the duty 
ot the court, in construing statutes which 
appear to be in conflict, to reconcile them, 
it possible, with the general legislative 
purpose.' Prsart v. City of St. Louis, 321 
Mo. 514, 11 s.w. 2d 1045, loc. cit. 1050, 
62 A.L.R. 762. With these rules ot construc­
tion in mind, we believe the apparent oontlict 
between Seotion 12408, aupra, and Sectlon 12409 
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can be reconciled, and reading these two eectiona 
together •• have come to the concluaion the Legis­
lature aought to prohibit the aale, manufacture or 
excM.nse ot llilk, or akim milk blel\cled with fat or 
oil other than milk tat when the reaulting product 
is 1n 111l1tat1on or aemblance ot lllilk. n 

At l.c. 157 the Court stated: 

"Nor 4o we tind from the return that the 
reaponclent • a product a are lold in 1111 tat1on 
or aeablance ot milk, but on the contrary 
thea• products are a unique cooking com­
pound and are not sold aa or tor evaporated 
milk. 

"llot onl7 toe• thil label on reaponaent•a 
products plaiJUJ' a tate that 1 t ia not to be 
aold tor evaporated 11lilk and that it ia 'especially 
prepared tor cottee, baking and tor other culinaey 
purpoaea, ' but the return alao atatea that reapond­
ent•a dealers do not aell theae products tor •vapo• 
rated milk. J'rom the tact a above Ht out we are 
unable to ... how the buyin& public could be de­
ceived into thinking that the7 were bup.n& mille 
when purch&ains respondent' a products. 

In the ca .. ot State va. Herahaan, 143 s.w. 24 1025, at 
1. c. 1026, the 1Uaaour1 Supreme Co~ took note ot the caM or 
State va. Carolene Products Co., aupra, and adopted th•· result 
reached therein in the tollow1ng language& 

"Under the construction placed upon the atatutea 
in that opinion it waa held upon a conaiderat1on 
ot ~ aa a whole that the le&ialat1v. intent waa 
• to proh1 b1 t the aale ot tilled lllilk, and that 
tilled llilk 1a only that llilk to which baa been 
added rat or oil other than llilk tat r• ao that 
the reaul t~duct 1a 1n 1a1 tat1on or aem­
bl&noe ol k,Creaa or ik!a i!lk,u and thit 
It £he produc\ 40ea not eome Within ~ etatu­
tor;y det1n1 t1on ot tilled milk it can be lawfully 
aold 1n thia a tate. ' n [Italics mine. ] . 

l'rom the •bove 1 t 1f111 be ... n that the Jtiaaour1 Supreme Cou- t 
baa reached two concluaiona regarding th1a matters Pirat that 
Section 196.705 1a conat1tut1onal and 1a not 1n eontl1ct with any 
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other atatutea ot Jl1aaour1J and 8eoond, that any product which 18 
111n 1111 tation" ot a milk product 1a oont~ to the atore•aid 
Section 196.705. Section B-11 ia entitled Imitation Creaaa. " 
The product itnlt (See photostatic oop7 attached) 1a labeled 
in large, black, capital letters, "DII'l'AfiOM WBIPPDIO CRUJJ," 
and that 1 t ia to be uMd aa 11 cake Whip. " Since the Supreme 
Court ot Miaaouri baa held in the Carolene Producta cue • ex• 
tena1vel7 cited above, that a product Which would come within 
the clet1n1 t1on ot 1a1 tat1on ere• or 1a1 tat1on halt and halt 
can be leaallJ' eold 1n thia a tate eo long aa 1 t ia not an 11l1 ta­
tion ot or ... blanoe ot 1111k or ere•, 11; would appear that the 
requ1NMnt ot the oJ.ty ordinance that the product betore beins 
aold in St. Louie muat be labeled 1111tat1on, 18 invalid because 
ot ita contlict with the ata~ law u •nunciated in the Carolene 
and Berablllan cue a. The &1•t ot the 1nvalic11 ty il that the orc11n­
anoe requires a product to be labeled an 1a1tat1on whereas the 
Supre.a Court baa held that it ia a lecal product unleaa it ia an 
illitation. 

In reply to ~ .. cond queation it would be our opinion 
that the product ~bout which 70u inquire ia a lawful product 10 
long u it 1a not 1n 111itat1on or •-blue• ot 111lk or cream 
and that it 1a not in 1111tat1on or ... blanoe ot llilk or oreaa 
it it ia not 10 labeled, but 11 labeled 1n accordance with the 
pr1nc1plel laid 4own in the Carolene o .. e. 

The tact that the C1t7 or St. Lou11 11 a charter c1t7 would 
not in anr -., plaoe it in a ditterent pol1t1on with re1peot to 
the neoee11 t7 ot 1 ta ordJ.nancee contorlli.na to th11 1tatute than 
it 1 t "" not a chal-ter o1 t7. In tM caae ot State v1. Oarey, 
136 s.w. 2d 324, at l.c. 325, tbe M1•eour1 Supr..e Court 1tateda 

"Respondent alao oontencta tbat Seo. 92 ot tM 
N&11tr&t1on act ia 1nva114. Be &l'CU81 that 
1t contllcta With tbe cit7 chal-ter, which ll&kea 
proY18ion tor the p.,.ent ot cla1ae a&&inat the 
oi t7. It' ao • the prov1a1ona ~ the charter au1t 
7ield to the conatitution and lave ot the 1tate. 
'ftW rule tollonz When tbe oNinancea or charter 
prov1a1ona are or beca.e in contlict With prior 
or aub1equant etate 1tatutea, auch ordinance• 
o~ charter prov1a1ona are or beco., void, and 
auat 7ield to the h1&Per law." 

In tbe o&H ot State va. Jlatthewa, 274 s.w. 24 2861 at l.c. 
292, the J11a1our1 SupreM Court 1tatedz 

"1leapondent1 alao invoke the prov1a1ona ot 
Art. III, § 26, ot the Charter and Ordinance 
Ho. 46 ot the Count7 ot St. Louis aa author­
izing them to designate the tJPe and number 
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ot machines to be purchased and used. 'l'he 
charter authorizes the Council to eetabliah 
procedures governing the making ot county 
purchases. The ordinance, enacted pursu­
ant to the charter provision, ereatea a 
D1 vision ot Purchasing., and provides 'all bids 
tor any • • • purchase tn&J' be rejected and new 
bids ad.ertised tor at the discretion ot the 
Supervisor.• The irov1a1one ot the charter 
and ordinances or ile county Which are In 
corit11ct with ~rior or aubae~uent atati atat­
utes reiat1~ o government& mattira musE 
~!e!a." 8ta ex rei. vo'!ker v. carey, 34~ Mo. 
Ii, 136 s.w. 2d 324, 325 (4]; Xanaas Cit7 

v. J. I. Oa.ae Threshing llach1.ne Co. , 337 Mo. 
913 .. &'( s .. w. 2d 195, 202, 203 [8,9] ." {•­
phas1.a ours.) 

COlfCUJSION 

It ia the opinion of this department that _paragraphs 
B-11 and B-12 ot Section l ot Ordinance No. 47605 of the City 
ot St. Louis as a.mended b7 Subatitute Board Bill No. 472 
relating to m.ilk aan1 tat ion and the reaulation ot the produc-. 
t1on1 handling, and sal• ot milk and milk producte, are invalid 
becauee ot their conflict with Section 196.705, RSWo 1949. 

It is the turther opinion ot this department that a 
product prepared "b7 adding hydrogenated vegetable tat, vanilla 
and gelatin base stabilizer to cream containing l~ milk 
tat" ia a 1awtul product under the provisions ot Section 
196.705. RSJio 19491 1t 1t 1a not in illita,1on or semblance 
ot a11k1 cream, or skim milk. 

'l'hia opinion. which I hereby approve • waa prepared b;y 
1117 aaaiatant1 Hugh P. Villi·amaon. 

HPVtp 

Vecy truly yours, 

John II. Dalton 
Attorne7 General 


