
o~FICERS: Offices of ma!or 0f t hird class cily anc county 
col l ector of t hird class count y are not in­
compatibl e nor incons i stent and bot h may be held 
by t he same c i t i zen at t he same t ime. 

March 26 , 1958 

Honorable Weber Gi l more 
Prosecuti ng Attorney 
Scott Ccunty 
Sikeston, Mi ssouri 

Dear Mr . Gi lmore : 

Your recent request for a legal opi nion of this department 
has been received, and reads as follows: 

~Could a citizen of Scott County, 
Mi ssouri, hold, at the same time, the 
offi ce of Mayor of the Ci t y of Sikeston, 
Scott County, Mi ssouri , and the offi ce 
of County Collector of Scott County, 
M'issouri . " 

It i s established by Research Memorandum No . 5 of the 
Committee on Legislative Research that, in compliance with 
Art i cle VI, Section 15 of the Constitution of Missouri, and 
Section 72 .030, RSMo 1949, the city of Sikest on is a third 
class c i ty. 

No const'i tutlonal or statutory provis ions of IUsaouri 
prohibit a ci t i zen f rom holding the offi ces of mayor of a 
third class ci ty and county collector of a thi rd class county 
at the same time. 

By virtue of Section 140 .670, collectors are required t o 
make settlements and turn over funds in their custody. Had the 
Legislature wanted t o prevent collectors from holding ot her 
offi ces ot trust at the same time i t would have been an easy 
matter t o have enacted such a law in the words that would have 
needed no construction, such as Section 54.040, RSMo 1949, 
whi ch reads : 
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"No sheriff, marshal, clerk or collector, 
or t he deputy of any such officer, snall be 
eli gible t o the office of treasurer of any 
county . 11 

That was not done. 

It might be considered that Section 52 .310, RSMo 1949, 
would stand aa a bar t o the concurrent holding of the offices 
of mayor and county collector, which states: 

''No collector or holder of public moneys 
or any assistant or deputy of such holder 
or collector of public moneys shall be 
eligible or appoi nted t o any office of 
trust or proflt until he shall have ac ­
counted f or and paid over all sums t or 
which he may be accountable . " 

However, upon a reading ot Section 52.310, supra, 1n 
conJunction with Section 54.o4o , and in the absence of any 
other statute with respect t o collectors, it is reasonable t o 
construe Section 52 .310, RSMo 1949, as a bar only when the 
offi cer involved i s in default. 

On the face of Section 140.720, RSMo 1949, insofar as it 
relates t o the col l ection or taxes under Sections 140.670 and 
140 .b80, it would appear t o apply t o third class cities. If 
i t were applicable i t would seem that, since no one under 
Section 140 . 720 is specifically required t o bring suit, 1t 
might become the duty of the mayor and council to instit ute 
actlons to collect on the county collector 's bond. Under these 
circumstances there would tend t o b e incompatibility between 
the offices of mayor and county collector. However, such sec­
tion i s not applicable because or the holding or the court in 
State ex rel. Steed vs . Nolte, 138 SW2d 1016, whi ch states: 

"Relators contend that not only must the 
taxes of respondent city be collected by 
advertisement and sale as outlined i n the 
original Jones-Munger Law, but also that 
they must be collected by county and not 
city officers. Relators base this claim 
on Sections 9970 and 9971, Revised Statutes 
1929 (Mo . Stat . Ann., pp . 8012-8013); and 
on certain sections of the Jones-Munger Law. 
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Section 9970 provides that the collectors 
ot all cities having authority t o levy 
and collect taxea shall annually return 
t o t~o county collector all unpaid renl 
estate assessments and Section 9971 provides 
that the county collect or shall have power 
t o collect such assessments. These sections 
were f lrst enacted in 1872 (Laws or 18'(1-2, 
page 118 ) at a time when no city had a llen 
tor, or the power to collect, city taxes. 
In 1879 and later, as we have already pointed 
out, various classes or cities were granted 
a l i en for, and the power t o collect their 
own taxes. Notwithstanding this, Sections 
9970 and 9971 have been retained in the stat­
utes and Section 9970 was repealed and re­
enacted in substantially the same torm in 
1933, the only change being to substitute 
the words 'first Monday ln M rch' f or the 
words 'first day in "ay.' (Laws or 1933, 
p. 450.) The apparent conflict between the 
statutes, now numbered 6995 and 9970, 9971, 
respectively, was considered by this court 
in the case or Clty of Aurora ex rel . v. 
L1ndsay, 146 ~o. 509, 48 S.W . 642, decided 
in 1898 . It was there held that the city 
collector, not the county collector, was the 
proper officer to collect taxes due a city 
of the f ourth class. That ruling has not 
since been departed from; so, when the 
General Assembly repealed and reenacted 
Section 9970 ln 1933, in the same f orm, they 
are presumed t o have adopted the construction 
so placed on the atatutea by this court. 
(State ex in!. Gentry v . Reeker, 317 Mo. 719, 
296 S .W. 411.) In other words, said Section 
9970 1 both before and after ita reenactment 
in 1933, was and is applicable only t o the 
limited number of oitiea above ment ioned, 
which atill return their delinquent taxes t o 
county instead or ci tl' ofticera . The expres­
sion •such cities,' appearing in Sections 
9949, 9950, and other sections or the Jones­
Munger Law and of the Rev1aed Statutes, reters 
t o auoh cities aa from time t o time have been 
granted the power t o collect their own taxes, 
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and those sections vest in cit y officers 
the same duties as t o city taxes as are 
exercised by county officers as to other 
taxes. Section 9963c makes this clear~r 
by requiring us to read t he word 'c i ty• 
into the various sections where the word 
'county' appears. 

'•our conclusions in this case apply only to 
the collection ot city taxes in cities of 
the fourth class. Other cities are governed 
by different statutes which may or may not 
compel a different result. '' 

Following the principles as stated, we find that Section 
94.150 pertains to the enforcement ot taxes 1n cities or the 
third class and that, t h&retore, Section 140.720 does not create 
any incompatibility. 

By the common law, incompat ible offices cannot be held by 
one person at the same t~e, and, since the common-law doctrine 
is still in effect in Missouri, we muat determine whether the 
offices mentioned in the opinion request are compatible or i n­
compatible before attempting to answer such an inquiry. The 
general rule as to when ottioes are considered t o be i ncom­
patible has been stated 1n American Jurisprudence, Volume 42, 
page 936, as t ollowst 

"They are generally considered incompatible 
where such duties and functions are inher­
ently 1ncona1atent and repugnant eo that, 
because of the contrariety and antagonism 
which would result from the attempt of one 
person t o discharge faithfully, impartially, 
and effi ciently the duties ot both offices, 
considerations of public policy render it 
improper f or an incumbent to retain both. 
It i s not an essential element or 1neom­
patib111ty or offices at common law that the 
clash or duty should exist in all or in the 
greater part of the official functions. If 
one ottice is superior t o the other in some 
ot its principal or important duties, so 
that the exerci se of such duties may conflict# 
to the public detriment, with the exercise of 
o ther import ant duties 1n the subordinate 
ott1ce, then the ott1cea are incompatible. 
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It 1s immaterial on the question of i naom­
patibility that the party need not and 
probably will not undertake t o act i n both 
offices at the aame time. The adml tted 
necessity or such a course is the strongest 
proof of the ~noompatibility of the two 
offices. There is no incompatibility be­
tween offices 1n which the duties are 
aomat1mea the same, and the manner or dla­
oharg1ng them substantially the same . Nor 
are offices i nconsistent where the duties 
performed and the experience gained in the 
one would enable the incumbent the more 
i ntelligently and effectually t o do the 
duties ot the other.u 

The common-law doctrine of compatible and i ncompatible 
offices was stated and applied in the case of Walker v. Bus, 
135 Mo . 325 . In thi s case it was held that the office ot 
deputy sheriff of the City of St . Louis was not incompatible 
with that of school di rector and could be held by the same 
person at the same time. At l .c. 338 the court said: 

"V. The remaining inquiry i s 1fhether the 
duties of the office of deputy sheri ff and 
those of school director are so i nconsistent 
and i ncompatible as to render i t improper 
that respondent ehould hold both at the same 
time. At common law the only limit t o the 
number or offi ces one person might hold was 
that they should be compatible and consist­
ent . The i ncompatibility does not consi st 
in a physical inability ot one person to 
discharge the duties ot the two offices, 
but there must be some inconsistency in the 
functions of the two; some confliet 1n the 
duties required of the officer, as where 
one has eome supervision of the other, is 
required t o deal with, control, or assist 
him. " 

As to whether there is any inconsistency and i ncompatibili t y 
between the offices or a mayor of a third class city and the 
county collector ot a third claaa county in Missouri, t o the ex­
tent that a citizen cannot hold both offices at the same time, 
there will be required a consideration of the statutes relating 
to the nature and the duties or each office. 
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we therefore direct your attention t o the f ollowing chapters 
or the Revi sed Stat utes of Missourl , 1949, t or a detailed compari ­
son& 

Chapter 521 pertaining t o county collectors; 

Chapter 77, pertaining t~ cities or the third class; 

Chapter 140, pert aining t o collectlon or delinquent 
taxes generally. 

In general, it i s f ound that the duties of the county 
collector or a thi rd ela sa co~~ty relate t o the collection of 
taxes assessed by the county and to the dissemination of those 
funds t o the approp~iate treasurers. There are t o be mai led to 
the taxpayers statements or taxes dua and receipts t or payment 
therefor. The county col l ector is not controlled by t he city, 
or mayor, and his duties are not or an exeoutlve nature . 

From the prov1s1ons of Chapter 11, RSMo 1949, relating to 
the duties or a mayor , lt appears that the mayor i s the chief 
executive of a thi rd class c i ty. As such ofticer, he has 
general supervi sion and control over all other officers and 
affairs or the o1ty . The statute also provides that he shall 
be vigilant 1n the enforcement of our laws and ord1nancea in 
the government of the city. It is noted that the powers and 
duties of the mayor prescribed by statute are limited t o the 
enforcement of all laws, ordinances and affairs or the clty of 
which he 1a mayor, and that he haa no powers and duties t o per­
form as auoh, nor does he have any supervision or control over 
any other officers or political subdivisions of t he atate. 

Upon a atudy of these chapters of the Revised Statutes 
ot Missouri, 1949, and supplements, it is our opinion that 
the ottioe of mayor of a third class city is not inconsistent 
nor incompatible with t he office of county collector of a 
third clasa county, to t he extent that the i ndividual 1n the 
office of mayor could not at the same time hold the office of 
county collector. 

CONCLUSION 

It 18 our conclusion that a oiti~en of Scott County, 
Missouri, can hold the office of mayor of the City ot Sikeston, 
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Scott County, Missouri, and the office of county collector ot 
Scott County, Miseour1, at the same t~e, provided that at 
the time of .assumption or the office ot mayor, the said 
county collector shall not be in default or the sums tor 
which he 1& accountable in his oapaci ty of the office of the 
county collector. 

Yours very truly, 

John M. Dalton 
Att.omey General 


