
J).~r.~~~~~~i~f~~1Ls:·f~~~(~~~:~:~~~~~~o~:~~~s;:~1i~?f~~~::· I · . . · an election must be by petition of the tax-
/ " ,. payers of the county as set forth· in Section 

I 108.040, RSMo 1949. When such an election is 
held and such bond issue is carried that 
the county court must proceed with the 
erection of the hospi~al. 

May 2, 19@7 

lltnorlb1t ldward C. Weathquse 
Ptot.OU:titi& Attorney 
Ml,4i,Joa. oounty . 

. Ptct4•rioktown • Mtuour-' 

t•ur recent requett t~r u ottici&;l opinion readsa 

•I woud appre«liat~: .it veJ7 much .U 
you. o0\U.4 rtacter :me' . an Ofti'J.ton on · · 
fl.t.V.er.aJ. pHblh$o.:Wbf.e.h ••••fll· the 
erectri.on; O:t a. b•uttt.y lio.j-1\lfl.l. 

•s•v•rd ot • t.b«t oiti••• ot Madt­
$On0ot.mtr·<leel~to h4v• ···coantr 
'•*Pltal ane.t•d .. ·.in.· t~:s.• . ~~tr, . 
but tbe oo•$:1 cQ:urtf clo._:•·.t kiiow. 
as· ret wnf)thet the tax bu,rien woald 
be t.oe heavr ~ .. the .. cit1c:etu~ it the 
bf.Jlld: i:ssut peaaed. (1) Ctm the 
couaty cunu-t d.acide on t)ud.r . own 
whether a bond issue abe\:ll.d bes\.l.b-
mitted to the people and tn What 
altJ.o'Wlt or ~u th• ci'litena that de-
sire the hospital tore~ the oo'UlltY 
court to -ave .a 'bond. '-••11• $U\»'n1t• 
ted to.tht:.votera ili·$.1\V otJ'taln . 
amount? (I) It a b~nd tsaue ·was· sub-
mitted to 'lihe voters a11d it pas·oee, 
wo~d the eoU:nty b• t)])lig,\ed te · 
sel.l tb• bcmds and pedn tht erec-
ti~n ~t • hoepita+'l · •··Or tQuld. the 
CtNnty· OGw.ri ie<=:ld.$ Qft. to 1seue 
or sell. the boncbs on tbe ground 
that ;tt '4ould be prohibitive £or 
the eitiserts of Madia()n County?• 

· Your tirtJt question is whether a county court can . 
initiate and eall tor a bond issue election for th• pur-
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poae <Pf ·enott~g • .• ,,_,, ho•p11'." o~ •h•ther •••h a 
.• ;eo~. • ••.t. be i'*ttatiecl -;r :,_tlt~()rL:OI a certata 1'1\Uil• 
be~ ot tupaying ctitd.••• •~ th•· ~ountr.-

.. All ~•t•tencu•• 1):0 •-tatutea w1.11 be to RSMG 19491 W1• 
~·a• ot:herwiae i11dioated, . . 

s•cttion aos .160: re&:QJ 

•The co\nl.ty touna .ot .·the .P~al 
coun't:lea.or tht• •t•'•.ar• bt:reor 
au.tbori..U, Jlt · ~'ri4414 in JJO'iiena 
20,.160·.~o aOJ.)J..O, .tt ••tah.~taht· 
cotut$ruet, •q\lip,, . Ulp,ov•, ett•tul, 

ib~~·· 
It 'Will be nou•d. that the ~boJ• •••t~on atvea ~h• 

co\lnty court the p<>wt~ tolf•stabliail• a ,_blic hoept,.a,. 
Tn• queat1oa which we ••t ttrat con.td.er. therefo:r•• ia 
whethelr 'by oon:f'errins •pon. Qounty. HV'be. the power. to 
•eata~liah" oount;y. hoapltal• th4& co~ has the impli..t.cl .· 
power to do all thing& necessary to etf•ct {}hi• ea1utbllah­
ment. We do not b•lt••• ROb 'bo l>• the case • 

In the eecond plae& eoutltY oQurta do not poaattas im­
pl1ed powers, but only ouch power• aa.are·ecmte:rted by 
at. atu.te.·. • . . In the case o.f StatCi. v. Philpot, 266 s. w. za 704, 
at l.o. 710, the Mi.eeottti Suprem• Court f1jate4: 

«oounty Cou.rte ere no~ n.ow noed. 
among the • oon•t1 ttttional c:oun•' 
in which the. ~uci:icial .. power· of. th. e 
•tate i$ ve1ted, Article v. oonasti .... 
tution of JU•.e.ouri 1945 • V.A.M.S., 
but auoh eourt• are Hcopi:jed tn 
the AI"t:tcl.e.tt"eat;ingwith ti.,<>oal. 
Government 1 t and they are given au­
thority tq tman,age all county bt.uti-
ness. aa pr. eecribed ·by l. aw .. • • Seeti. on 
7, Article·VI, Constitution ot Mii;.. 
souri 194' 1 V .A,r-i.S. The atithor1't;les 
are uniform to the •tfeot that, out-
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Honorable Edward C. Weathou~te 

side of the management o£ the £ieoal 
affairs ot the county,. suoh oouns 
poase:ss_no powers except tho$e .eon­
t•to~ed: _ by statute • Ri-ppeto v. Th:omp­
~otl, 358 Mo. 721, 216 s.w. 2d 5051_ 
jQ$J Bradford v.· PhelJUJ Co., 357 NO. 
130, 210 s.w. 24 996.999; Lancaster 
V• Atchison Co~~ 352 Mo. lOJ9i l$0 
s.w. 2d 706• 706j St~te ex re Walther 
v.,Johneon. lJl Mo. 29.l, 173 S.lf. 2d 
lf.l.l; ltl).ttr 

Nowhti'e in ~he statutes is this power to call tor a·· 
bond election con.terred. upon the county court and we must • 
therefore, in the light ot the Philpot opinion, a\lp~a,, con­
elude that it does not possess this power. 

In. this case we refer again to Section 205.160 and to 
the underscored portion o£ that section ~hioh reads: "* * * 
and may issue bonds therelor aa authorized by the general 
law gbv$rning the incurring of indebtedness by counties." 

The general law covering the incurring of indeb:tadness 
by counties is found in Section lOS.OlCl which readsl 

"Ariy county in this state _by vote 
of two-third$ or the qualified elec-
tors thereQf v-oting thereon, may be-
come indebted in 8Xl amount exceeding 
in any year the income and revenue 
provided for such year plus any un­
encumb:er•d balances from previous 
years; provided such indebtedness 
eha!l not exceed five per cent or 
the value of taxable tangible prop-
erty therein as showh by the last 
completed assesament for state and 
county purposes." 

Also, in Section 108.020, which reads: 

"Any county in this state, by vote 
of two-thirds of the qualified · 
electors thereof voting thereon, 
may incur an indebtedness for county 
purposes in addition to that authorized 
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1n.aeetion.~Qtl.010 ll.ot to ••••4 fi-te 
per.o•t ot th•.1tua\lle ;.-hlt prop ... 

. •r~y thown. *'· prov14•f1·1n eii4 ••etitm..• 
. I - - • ' ·•• • .• • ,. I, ' •• 

·An4 1a Section l(ltl.040; · 'Wh1ch ·J!'eaciei 
• I ' . ' • 

I ' 

-.· •·•.· · •••r S.t; .. at··."···· . et·J.·a • n•.· a••.·. JQ!r t•.r 
d)' 4Ml).~'' tn · thttr .,.,. -to tn~ $n 
.ui.46\)t•4n•••· aa. a,:'b•:tt••4. tn aeeti.on 
~~~I.QlO fl" 10$.020• i~ 1bdl pe. lawM 
'."~.·.·····an· .. ' ··.··~.•.· :r.···•t .·~.· .. ·· i.tto .... ·· ·•1•ct01'. • 
.ot · •v.elf o••,.. ••. Qe taparuJ.• ~ut 
not l••• tbln .. on• p•t o•n~ or· three 
h~~dredt wlt1<Jl'11tVJJt is _.ea\er, aa cte-

. t.•tmi:tleu. 'bJ.the v•te tot- governor 1n 
:tnt ·oount,f 1n la:••· .. eltc~io~ .at wtJ.ich 
a. cove~clr ••• •l•ottrd· to ,, ••• , tif.) 
'he .ewnt. .. 4~. ot auen .. •wn•t a 
,titci·on {n \lHting a•ttlln.c lotth tb•. 
o'tje·~\ ~• P*toaflr tor whleh th• 1n­
tle'b11ednese · !ti '-•lre4 to 'be ~nov~d 
and. -.skin:; ~-~ ·an·· e1e•tt• ·" h$ld to 
••thori•e •tilt ~curtin& f#t aq,ch.in-
4eb\ednl'$e. . UJX)n the .•r••en.· .. \a~1Qn. · ot· 
auoh petittion it ehd1 b•.·Qe cbity of 
the eount:y <if~ or ;ucn oolll'ltv to 
Ottde:r t,hat u el.;~tj.on be, h•l4tor "'he 
purpose $et tO'rt.h·in the ptttition · 
wnieh 01'44!1" $ball. amQng otber thhga. 
ep. •. ~tty t.• he time. pla. c$ . an4 .. pttrpoae. ot 
the: election. Suoh tm el,e'tlon· tRay be 
a special elec~~crt, ()r it uy b• held 
on \he day ot any prilllarJ ott general 
•leetion au\hortse.d.to be heW by the 
law• f}t thia state.• 

. In view ot the a'bove! therefor", it .is O\W oeliet 
that the 8Xl$wer to your t rst qu~aticn is that the CG\ltl'tJ 
court Oa.MO~ init.iate and call for a bond issue election.; 
but that th11 has.tq 'b• 4one by petition tn t:he umnner &et 
forth in Section 108.040,eu})ra. 

Your se~ond (\uest:lon ie, "If a t)ond issue was stib• 
mitted to the 'VOters and it passee would tbe county be 
obligated to sell the bonds and begin the ereGtion ot a 
hospi-tal?" · 
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fb. la our belief that it the aleqttort 1• be14 ·and 
the ~d 1aeu.• .P&••• :J.t ehall.l>• the <t~•Y ot· tht own~y· 
t()tlr-\ .• ,. ~··4 With tbt ereetiQll ~,>t th• ~·apitU~ 'thiiit . 
we believe• i.a made plairt oy· ie~.rtion. 10ft.O?O, ld\itil r.ad.t: 

•It it appear'a_t-r••·tn• reaulte. or the 
•Ulinattcm an« ca:attng up ot -~e re• 
tuns ot the eaid •leotion. •• c•ni.f'ied 
.~0 tbe. C(ltm$f OOltrt .:tl1at 1\W.~tJd.~$ or 
mq~e . ot the quutti,ed votte~s (It staeh 
. eoUI'ltV · vottna •, t~e pro~atttou ••b· 
~.tQ4, . were· .. t.tt_ .. tavor . of· :Lneurrtng •uch 
it14ebtedne••• .the court. •hall make an 
orier . reciting .. th• holding ot suoh •lee ... 

. tlon. and tbe ren1t th•r•otj boiib tor­
and q;a.inet the . proposi ticm. It tht 
. reiJUlt o~ .the election as c•rtUied 
•haU·be in favor otthe_iasuirtg ot 
honda, eaid botu:la §h'alJ: be aold. at 1\J~h 
thte and in t'lu~h amounts aa the court · 
may from time . .3!2 time orde:r. and .4tr•"t. 
The cQun.ty . ceutt ehal.l proVide tor the 
coUeetion ot an Ql1ttal tax sutt;t.et•t 
to pay. th• interest on such irulebted ... 
ne•s as it fall4 due, and.al$0to er4at-e 
a a-inking fund tor tlle . payment of th• 
prineipal thereof within twenty yEuJ.rs 
hom the date of contracting the $aBle." 

It will be noted t}lat the above section •~ate$ tha~t 
"If the result of the eleotion as oertitied shall b~ in 
.tavor ot the_if:19U:lng ct bQnds, said bond.s §hatl.be sold at 
such time and in such amounts aa the eourt may trorn time 
to t:lme. order and direct.• 

It lfUl be not$d_that ihe language 0:-f the s'ta'tiute is 
that thtit oo'tU'"t ttshall" p~oceed to issue the bonds.· It is 
well-eetablished that. the word n$hall"·when used in a stat"" 
ute is mandatory and not di~&cretionary. 

In the oas$ of State v .. Wurdeman, 246 s.w. 189; at l.e. 
194., the Missouri Supreme Oou.rt stated: 

"* * * Uaually the ust of. the word 
•shall' indioate4: a man.date, and 
unless there are ·other things in a 



at•tu1uJ 1~ buU.••••• a -.andauory 
ata.tu.te. • * •• · · 

' 
It 1• the o·pinion ot this. dep.artment that a eol.lft)Y 

court do:ea not po~u•·••s the authority . to a all t.or an eleo­
t1on.upon a \lc>nd.1asue tor th$ ereo\1on ot a e9unty ho•• 
:pttal., b~•·tnat suQh an_election. maet 'be,., petition ot 
th·t : t_ a.P_•r•.r• 9t the OOlJllt.t ae eet .f'C>t~h in See'tion 
101.~, NMo 1949~ 

Xt 1a bhfl turtb$r opinion of tb~a 4-•Po~trtment th:-.t 
wbC~n lJ\i.Oh an elec1don is h~ld and suoh bond issue ~­
carritd, tbat the county oourt must prQe&•d with th4l. 
&rf.tot.i-on of the hospital. 

fbt tore going opirtion1_ whi t~;h ! h$reby approve, was 
P•PfU"•4 by my assistant• Hugh P. William1on. 

John M. Dalton 
Attorney General 
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