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. COONTY HOSPITALS: to call for an election upon a bond (issue - :
- BOND ISSUES: for the erection of a county hospital; such’
v _— an election must be by petition of the tax-
- . payers of the county as set forth'in Section
ST ' 108.040, RSMo 1949. When such an election is
F ‘L E g " held and such bond issue is carried that

the county court must proceed with the
erection of the hospital.

‘May 2, 1987

- Henorable Edward {. Westhouse
Frosecuting Attorney
Madigon County .
- Predericktown, Missourd

- Dear Birt

Your recent reguest for an cxf;eiqlrepinien reads:

*] would sppreciate. it very much if
you could rénder me an opialon on -
several problems which concern the
erection. of a bpounty hospital.

“Seversl of the citimens of Madi-
son County desire to have a county
hospital eredted in thie county,
but the ceunty court doesa't know
as- yet whether the tax burden would
be 100 heavy on the citizens if the
bond issue passed. (1) Can the
county court deecide on thelr own
whether a bond issue should be sub-
mitvted to the people and in what
anount or can the c¢itigens that de-
gire the hosgpital forge the county
court te have a bond issue submit-
ted to the voters in any gertain .
amount? (2) If a bond isaue was Bub-
mitted to the voters and it passes,
would the county be obligated to
sel) the bonds and begin the erec-
tion of & hoepital? Ur could the
eauutggaaur# decide not to issue

or gell the bonds on the ground
that 1t would be prohibitive for
the citigens of Madison County?®

“Your first question is whether a county court can
initiate and call for a bond issue election for the pur-



Honorable Edward ¢. Kagﬂggug@_

‘pose of erecting & county hospital, or whether sueh &n
petition of a certain num-

~ elestion must be initiated by pe 0
ber of taxpaying cltizens of the county.

" All references to statutes will be to RSMo 1949, un-
less otherwige indicated, | ‘

Section 205.160 readss

"The county sourts of the several
eounties of this state are hereby
aathqri@@d,“ag'groviaidfiﬂ seetions
205.160 to 205.340; to establish,
construct, equip, improve, extend, -
repair gnﬁ‘mgi%t&inVggblieﬁh&sp&ﬁals.

It will be noted that the above section gives the
gounty court the geﬁer‘ﬁa#astahiighﬂ~a.pabiic hospital,
The question which we wmat firat consider, therefora, is
whether by conferring upon sounty céurts the power to
®establish® county hospitals the couwrt has the implied
- povwer to do all thinge negessary to effect this establish-

ment. We do not believe such to be the case.

In the second place county courts do not possess im-
plied powers, but only such powers as are conferred by :
statute. In the case of State v. Philpot, 266 8.W. 2d 704,
at l.c. 710, the Migsouri Suprems Court séatedz

"County Courts are not now named
among the Ydonstitutional courtst
in vwhich the judiclel power of the
state is vested, Article V, Consti-
tution of Missouri 1945, V.A.M.8.,
but guch courte are recognized in
the Artiecle treating with YLoeal
Government,' and they are given au~
thority to tmanage all county bugi-
ness as prescribed by lawt. Section
- 7, Article VI, Constitution of Mis-
are uniform to the effect that, out-
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Honorable Edward C. Westhouse

side of the management of the fiscal
affairs of the county, such courts
possess no powers except those gon-
ferred by statute. Rippeto v. Thomp-
son, 358 Mo. 721, 216 3.W, 2d 505,
%083 Bradford v. Phelps Co., 357 Mo.
830, 210 8.W. 2d 996,999; Lancaster
v. Atchison Co., 352 Mo. 1039, 180
3.4, 2d 706, 708; State ex rel Walther
v, dohneon, 351 Mo. 293, 173 S.W. 24
411, 413." ’ ' '

, Nowhere in the statutes is this power to call for a -
bond election conferred upon the county court and we must,
therefora, in the light of the Philpot opinion, supra, con-
elude that it does not possess this power.

In this case we refer again to Section 205.160 and to
the underscored portion of that section which readst ™% % *
and may issue bonds therefor as authorized by the general
law governing the incurring of indsbtedneas by counties.™

The general law covering the incurring of indebtadness
by counties iz found in Section 108,010 which reads

%Any county in this state, by vote
of two~thirds of the qualified elec-
tors thersof voting thereon, may be-
come indebted in an amount exceeding
in any year the income and revenue
provided for such year plus any un-
encumbered balances from previous
years; provided such indebtedness
shall not exceed five per cent of
the value of taxable tangible prop-
erty therein as showh by the last
completed assegsment for state and
gcounty purposes."

Also, in Section 108.020, which reads:

"Any county in this state, by vote

- of two-thirds of the qualified -
electors thereof voting thereon,
may incur an indebtedness for county
purposes in addition to that authorized

..3...




Honorable Edward G. Westhouse

in section 108.010 not to euneed five
per cent of the taxable taniible prop-
_erty shown as provided in sdid section.®
Wihenever it may become necessary for
any sotnty in’ this state to inour an
Andebtedness as authorized in section
108.010 or 108.020, it shall be lawful
for any number of qualified electors
- of epell county who are tagpayers, but
- not less than one per cent or three
hunﬁrad&_ﬁh&@hsvnrvid-greatﬁr;*ab de~
184

. bermined by the vote for governor in
the county in lagt elestion at which.
a governer wWas elected to present to
the county tdourt of such county a

- petition in writing getting forth the.
object and purpose for whieh the in-
debtedness 18 desired to be incurred
and asking that an eleetion be held to
autiaorige the inourring of such in-
debtednéss, Upon the presentation of
guch petition it shall be the duty of
the county qourt of auch county to
order that an election be held for the
purpose set forth in the petition :
which order shall, amang’athérnﬁhings,
specify the time, g&aee and purpose of
the electlon. Such an election may be
a special election,; or it way be held
on the day of any primary or general
élection suthoriged to be held by the
laws of this state." .

~ In view of the above, thersfore, it is our belief
that the answer to your first question is that the county
court gannot initiate and call for a bond issue election,
but that this bhas to be done by petition in the manner set
forth in Bection 108.040,supra. '

Your segond guestion is, "If a bond issue was sub-~
mitted to the voters and it passes weuld the county bhe
obligated to sell the bonds and begin the erection of a
hospital?" : '

- .l.,...
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It is our belief that if the alaetion is held and
~ the bend issue passes it shall be the duty of the county
court to proceed with the erection of tho hospital. This,

we balieva, is made plain by Seatien 1@&.@70. vwhieh reada:"

WIf it appears from the rasuleﬂ of the
‘examinstion and casting up of the re-
turns of the said ¢leotion as certified
%0 the county ecourt that twoe~thirds or
more of the qualified voters of such
.county voting on the proposition sub-
nitted, were in favor of ineurring such
indabte&nees the court shall make an
_order reeibing the holding of such elec-
,ti&n and the result thereof, both for
rainst the proj osition, If the
_resul of the elsction as certified
hall be in faver of the iasuing of
henda, said bonds shall be sold at such
time and in such amounts as the court
may from time to time order and direct.
The ecounty c¢ourt shall provide for the
gollection &f an annual tax sufficient
to pay the inteérest on such indsebted~
ness as it falls due, and also to create
& sinking fund fer tﬁe payment of the
principal thereof within twenty years
from the date of contracting the same."

It will be noted that the above section anates thats
"If the result of the election ag certified shall be in
favor of the issuing of bonds, said bonds ghall be sold at
such time and in such amounts as the court may from time
to time order and direct.¥

It will be noted that the 1anguage of the statute isa
that the court "shall®™ proceed to ilssue the bonds. It is
well-established that the word "shall®™ when used in a statm
ute is mandatory and not discretianary.

In the case of State v. Wurdeman, 246 S.W. 189, at l.c.
194, the Missouri Supreme Court stated:

nx % * Usually the use of the word

tghall' indicated a mandate, and
unless there are ‘other things in a

-‘uso-.



Honorable Edward C. Wegthouse

statute it indiecates a mandatory
gtatute. * % &% - B

It is the opinion af‘this‘&egareman% that a county
court does not possess the authority to call for an eleg-
tion upon & bond lasue for the erection of a eounty hos-
pital, but that such an election muet be by petition of

the taxpayers of the county as set forth in Secticn

It is vhe further opinien of this department that
when such an election is held and such bond lssue is
garried, that the eeuntg'aaurt must procesd with the
eregtion of the hospital.

The foregoing opinien, which I'hereby approve, wWas
prepared by my assistant, Hugh P. Williamson.

Very truly yours,

John M. Dalton
Attorney General
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