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shall, until a certificate of revocation or
of withdrawal shall have been issued as pro-
vided in this chapter, enjoy the same, but

no greater, rights and privileges as a domes-
tic corporation organized for the purposes
set forth in the application pursuant to
which such certificate of authority is issued;
nor shall it hold any real estate for any
period longer than six years, except such as
nay be necessary and proper for carrying on
its legitimate business; and, except as in
this chapter otherwise provided, shall be
subject tc the same duties, restrictions,
penalties, and liabilities now or hereafter
imposed upon a corporation of like character
organized under or subject to this chapter.
Such foreign corporation so qualifying shall
not, however, have the power to exercise in
the state of Missouri any rights or powers
which by any statute of the state of Missouri
now in force are restricted specifically to
domestic corporations or are specifically
denied to foreign corporations,”

The power to regulate commerce with foreign nations and
among the several states has been granted to the Congress of the
United States by Section 8, Article I of the Federal Constitution,
Therefore, Missouri, nor any other state, cannot enact laws regu-
lating business transactions between litigants of different atates
and which are in interstate commerce, If the activities of a
foreign corporation, alleged to be doing business in Missourl,
are actually transactions between citizens of Missouri and a
foreign corporation, when such transaction takes place outside
of Missourli, although finally completed in Missourl, they would
be in interstate commerce and the above-quoted statutes pertaining
to registration of foreign corporations would be inapplicable,

Doing business within a state by foreign corporations is
more a question of fact than of law, The general rule and some
illustrations as to when the foreign corporation is doing busi-
ness within a state have been given in 20 C.J.8., page 46, and
read as follows:

"The general rule is that, when a foreign
corporation transacts some substantial part
of its ordinary business in a state, con-
tinuous in character, it is doing, trans-
acting, carrying on, or engaging in business
therein, within the meaning of the statutes
under consideration,
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"Illugtratig?*. In accord with this prin-
eiple the following transactions have been
held to constitute doing, transacting, carry-
ing on, or engaging in business in a state:
The making within the state of szles or of
contracts for the sale of goods; the making
of loans; the making of contracts of in-~
surance; the execution of surety bonds; the
acquisition and holding of real estate sit-
uated within a state; the management or
development of such real property; the making
.of sales or contracts for the sale of such
property, or of property situated elsewhere;
the carrying on of a real estate brokerage
business; the leasing of a machine for use

in the state; the construction of railroads;
the assembling, erection, or installation

of machinery, and of office fixtures, screens,
doors, and windows; the purchase of goods for
resale; the management and operation of a
manufacturing plant; the maintenance and dis-
play of printed advertisements; the carrying
on of a 'trade campaign;' the making of
contracts to furnish theatrical entertain-
ments; and the contraecting for and construc-
tion of a highway within the state, * # #"

From the facts related in the opinion request, a manufacturing
corporation organized under the laws of the State of Minnesota
does not have any agents, salesmen or officers, or any place of
business in Missouri, and business is solicited in Missouri by
magazine and newspaper advertisements and radlo, television, and
ads sent through the United States mail, Orders from customers
in Missouri and other states for goods are received at the cor-
poration's plant in Minnesota, where they are accepted or rejected.

Shipments of goods are sent to a warehouse in Missouri by
common carrier, where the goods are stored. The corpecration
owning the Missouri warehouse i1s said not to have any connection
with the Minnesota corporation except by contract, and for which
it performs certain services for a consideration. It appears
that the goods sent to the Missouri warehouse are packed at the
factory, and upon their receipt at the warehouse they are not
unpacked but are stored with other goods thus received., When
the manufacturer accepts an order from a customer in Missouri or
a neighboring state, 1t transmits a requesat to the warehouse cor-
poration for a certain quantity of goods with which to fill the
order from the stock stored in the warehouse, together with
shipping instructions for sending the goods toc the buyer.
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It 18 claimed that the whole intent and purpose of the ware-
house arrangement is to provide a directive in transit shipping
method through which customers and users of the manufacturer's
product may receive the benefits of more rapid and flexible de-
livery of the product as orders are placed.

It is undisputed that the warehouse corporation in Missouri
is the pald agent or employee of the forelgn corporation, Actually,
the warehouse corporation fills the orders and ships same o
customers and acts only under instructions of the forelgn corpora-
tion, It appears that such corporation is doing something more
than having its goods stored in Missouri, The warehouse corpora-
tion is as much an employee of the foreign corporation as it would
be if it were a part of the corporation's sales, production, or
some other department or division of ites organization in the State
of Minnesota, and it further appears that the activities of the
corporation are those for which it was organized, and it is be-
lieved that such practice is sufficient to take the entire
transaction out of the exemption provided for interstate commerce
under provisions of the Federal Constitution,

In this comnection, we call attention to the case of Western
Outdoor Advertising Co, v, Berbiglia, Ine., 263 Sw2d 205, A for-
eign corporation engaged in the erection and maintenance of out-
door signs in Missourl was held to be doing business within the
meaning of the statutes requiring foreign corporations doing
b:::n:nu in Missouri to register and otherwise comply with said
statutes.

The corporation continued to deal with the signs after
interstate commerce ceased and derived its sole benefits from
such dealings, title remaining in the corporation, and the cor-
poration was to maintain the signs. It was also held that such
corporation could not maintain an action for rental due on signs
from a Missouri customer since it had not received a certificate
authorizing it to transact business in the state, At l.c., 209
the Kansas City Court of Appeals said:

“In support of its contention that it was
not doing business in this state contrary

to the statutes plaintiff c¢ites Republic
Steel Corp, v. Atlas Housewrecking & Lumber
Corp., 232 Mo, App. 791, 113 S.W, 2d 155;
International Text-Book Co. v. Gillesple,

229 Mo, 327, 129 8.¥, 922; York Mfg. Co, v.
Colley, 247 U.8, 21, 8. Ct, 430, 62 L, Ed.
963; Hess Warming & Ventilating Co. v.
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Burlington Grain & Elevator Co,, 280 Mo,
163, 217 8.W. 493; Irvine Co. v. MeColgan,
26 Cal, 24 160, 157 P, 24 847, 167 A.L.R,
934, and State ex rel, Hays v. Robertson,
supra, We have read these cases and do

not consider them controlling because of
the different factual situations., In the
Republic Steel Corp. case, we held that
sales on consignment by a foreign corpora-
tion to a local factor was interastate
commerce, and the presence of a sales
office in the state did not convert the
transaction to intrastate business, How-
ever, we recognized the rule that a de-
terminative factor of whether the business
was intrastate in nature was the guestion
of continued dealing by the foreign corpora-
tion with the property after interstate
commerce had wholly ceased, and whether that
continued dealing was an isolated trans-
action or a continuing form of the business
of the foreign corporation, That is the
rule which is applicable in the instant
case, * * "

In the present instance, if it were to be conceded that the
shipments by the Minnesota corporation of goods to its Missourl
warehouse was in interstate commerce, and that the shipper was
not doing business in Missouri, the interstate nature of the
transaction would end whenever the shipments had been received
at the Missouri warehouse, and any further dealings, such as
filling customers' orders from such shipments, would constitute
intrastate and not interstate commerce transactions,

In pointing out our thought on this matter, we cite the
case of Seneca Textile Corporation v, Missouri Flower & Feather
Co., 119 SWa2d 991, Plaintiff, a New York corporation, not
qualified to do business in Missouri, brought sult in a justice
of the peace court of St. Louis, Missouri, to recover the price
of goods sold to a Missourl corporation, The defendant filled a
general denial and further alleged that the plaintiff had failled
to comply with the Missourl corporation statutes and was doing
business within the state without first having procured a license
authorizing it to do so. Upon appeal, the circuit court decided
in favor of the defendant, and the case was thereafter appealed
to the 8t. Loulis Court of Appeals., In discussing the guestion
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as to whether or not plaintiff was doing business in Missouri
within the meaning of the applicable Missouri statutes, the court
sald at 1l.c. 994:

"We have reached the coneclusion that there

is ample evidence in the record to support
the finding and Jjudgment of the learned

trial judge. The lack of gqualification

of plaintiff to do businesa in Missouri

at the time of the transaction is not in
dispute, Tn faet, 1t is conceded, A
corporation can only act and do business

by agents, Morris Friedman was its 3¢,

Louis agent. The business in St, Louis was
conducted by him as plaintiff's alter ego

and with the apparent intent to make it
appear that the plaintiff was merely en-
gaged in interstate commerce with which,
under the authorities, there could be no
interference, However, plaintiff maintained
an office in 8t, Louls as well as a home
office in New York, When it made a shipment
of goods from New York and it was placed in
the warehouse operated by the Holsteln Express
Company in 8St. Louis its interstate Jjourney
was ended, Then, when its agent, Morris
Friedman caused these goods to be shipped out
of the warehouse, ®© fill orders he had pro-
cured from St. Louis customera, that became
an intrastate shipment and constituted 'doing
business' by the plaintiff in the State of
Missouri. This method of doing business made
ne interference with interstate commerce.”

In view of the foregoing, it is our thought that the Minnesota
corporation referred to in the opinion request is doing business
within the State of Missouri, within the meaning of those terms as
used in Chapter 351, RSMo 1949, the general corporation act, and
must comply with Section 351,570 thereof, requiring a foreign cor-
poration for profit, before transacting business within the state,
to procure a certificate of authority to do so from the Secretary
of State.

CONCLUSION

It is, therefore, the opinion of this department that a
manufacturing corporaticn organized under the laws of Minnesota
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having no officer, agent or employee in Missouri to solicit busi-
ness and such business is solicited by advertising in magazines,
newspapers and advertising matter sent through the mail and over
radlo and television to prospective customers from 1¢s plant in
Minnesota where all orders for goods are accepted, and such orders
are filled and shipments to customers made from the corporation's
stock of goods kept in a warehouse located in Missourli and owned
by a Missouri warehouse corporation which has no relation te the
former except by coniract, and the Minnesota corporation furnishes
directions for filling orders and making shipments to customers

to said warehouse corporation, that such shipments to customers
are not in interstate commerce but are intrastate shipments and
the Minnesota corporation is doing business in Missourli within

the meaning of such terms as used in Chapter 351, RSMo 1949, the
general corporation act, and must procure a certificate from the
Secretary of State authorizing it to do so under provisions of
Section 351.570, RSMo 1349,

The torosbingggfinion, which I hereby approve, was prepared
by my Assistant, P N. Chitwood.

Yours very truly,

JOHN M, DALTON

Attorney General
PHNCsam;ml



