LARBOR UNIONS: Under provisions of Constitution of 1945,

COUNTY HIGHWAY COMMISSION: and Revised Statutes of Missouri 1940:
COLLECTIVE BAREGAINING: (1) Employees of county highway commis-
sion may organize a labor union., (2)
County court cannot enter into collective
[ - , bargaining with such union. (3) County
o [ B .S court cannot enter contract of employ-

ment with such union.
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Honorable W, H, 8, O'Brien .
Prosecuting Attorney
Jefferson County

Hillsboro, Missouril

Dear n!'. O'Brien:

This department is in receipt of your recent request for a
legal opinion reading in part as follows:

"Mr. Perry Bud Richardson, International Repre-
sentative and Organizer of the 'International
Union of Operating Engineers', has come before
the County Court of Jefferson County and has
stated that his union has been authorized by a
majority of the employees of the Jefferson County
Highway Department to represent those employees
in negotiating a labor contract. The County
Court requested me to represent them and render
legal advice to them in this transaction. On
behalf of the County Court I requested the union
to provide us with whatever legal authority they
might have authorizing a County Court to take
action in this regard. The County Court was fur-
nished with an opinion written by a lawyer repre-
senting that particular union, a copy of the en-
tire opinion is enclosed herein.

"Will you kindly render an opinion on the follow-
ing issues:

1., Under the constitution and statutes of this
State can employees of a County Highway Depart-
ment organize or become members of a labor union?

2. Under the constitution and statutes of Missouri
may a County Court enter into cellective bargain-

ing with a labor union which represents the employees
of a County Highway Department?

3. Under the constitution and statutes of this State
may the County Court enter into and execute a con-
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tract of employment with a labor union which repre-
sents'tho employees of the County Highway Depart-
ment?'

The County Highway Department is referred to in each of the
three inguiries of the opinion request, although our research fails
to disclose any statutory authority for the highway department in

of the counties of Missouri, We do find that Chapter 230 RSMo
1949, pertains to the establishment of a county highway commission,
its powers and duties,

Section 230,080 RSMo 1949, empowers the county highway commis-
sion to employ technical and other help as may be deemed necessary
for the administration and enforcement of the chapter, We assume
that where the county highway department 1s mentioned in the opin-
ion request, such references were intended to refer to the county
highway commission, and we shall so treat them in the course of
our discussion,

We construe the first inquiry to ask if the constitution and
statutes of Missourl authorize employees of a county highway com-
mission to organize and become members of a labor union., The only
provisions of the Missouri Constitution of 1945 referring to or-
ganized labor and collective bargaining are those found in Article
I, Section 29, and read as follows:

"Organized labor and collective bargaining.--
That employees shall have the right to organize
and to bargain collectively through representa-
tives of their own choosing.,"

It is noted that the above-quoted constitutional provision does
not specifically refer to any particular kind or class of em-
Dloyees, and upon first thought it would appear that the section
could be reasonably construed as affording employees of every kind
or class the rights therein guaranteed. However, for reasons here-
inafter given, it is belleved that public employees of a county
highway commission have the legal right to organize labor unions
the same as employees in private industry, but such public em-
ployees do not have the right to enter into collective bargain-
ing negotiations and contracts of that nature in the same manner
as other employees.

The principle of law, that public employees of a city have
the right to organize labor unions, although they do not have the
right to bargain collectively with theilr employers, was upheld
by the Supreme Court of Missouri, sitting in banc, in the case of
City of Springfield v. Clouse et al,, 206 SW2d 539. This was a
declaratory Jjudgment action seeking to determine the city's power
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to enter into collective bargaining agreements with a labor union
composed of city employees, and concerning wages, hours, collec-
tion of union dues and working conditions, The trial court reached
a decision that Article I, Section 29 of the Missourl Constitution
of 1945, applies to municipal employees, 1l.e., such employees had
the right to organize labor unions, but the city w2s unauthoriged
to enter into collective bargaining agreements with representatives
of such union, In reviewing the action of the trial court the Sup-
rggoaggurg, in discussing the issues involved, s2id at l.c. 542,

5 545:

"This ruling does not mean, as defendants' counsel
seem to fear, that public employees have no right

to organize, All citizens have the right, preserved
by the First Amendment to the United States Constitu-
tion and Sections 8 and 9 of Article I of the 1945
Missouri Constitution, Sections 14 and 29, Art, 2,
Constitution of 1875, to peaceably assemble and or-
ganige for any proper purpose, to speak freely and
to present their views and desires to any public
officer or legislative body, Employees had these
rights before Section 29, Artiecle I, 1945 Constitu-
tion was adopted, * * * QOrganization by citizens

is a method of the democratic way of life and most
helpful to the proper functioning of our represen-
tative form of govermment. It should be safeguarded
and encouraged as a means for citizens to discuss
their problems together and to bring them to the
attention of public officers and legislative bodies.
Organizations are likewise helpful to bring public
officers and employees together to survey their work
and suggest improvements in the public service as
well as in thelr own working conditions, Our Gener-
al Assembly has even provided by statute for an or-
ganization of all trial and appellate Jjudges of this
state to conslder and discuss the work of the courts
and make recommendations for legislation, * % # % #
Organizations of other state, county and municipal
officers are well known and have long been recog-
nized as serving a useful purpose, Nevertheless,
the organization and activity in organizations of
public officers and employees is subject to some
regulation for the public welfare, * # # % * #* »

" # # ¥ However, collective bargaining by public em-
ployees is an entirely different matter, This was
pointed out by such a friend of union labor as our
late President, Franklin D, Roosevelt, in a letter

to the head of a union of Federal employees, which

was read in the debates on Section 29 in our Consti-
tutional Convention. This letter states: 'All Govern-
ment employees should realige that the process of col-

.
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lective bargaining, as usually understood, cannot

be transplanted into the public service, It has

its distinet and insurmountable limitations when
appllied to public personnel management. The very
nature and purposes of Government make 1t impossible
for administrative officials to represent fully or

to bind the employer in mutual discussions with Govern-
ment employe organizations. The employer is the whole
people, who speak by means of laws enacted by their
representatives in Congress., Accordingly, administra-
tive officials and employes alike are governed and
guided, and in many instances restricted, by laws
which establish policies, procedures, or rules in
personnel matters,'

* * * Bl * * * *

"Undoubtedly Section 29 had a different purpose. It
was intended to safeguard collective bargaining as
that term was usually understood in employer and em=-
ployee relations in private industry,., * * # The only
field in which employees have ever had established
collective bargaining rights, to fix the terms of
their compensation, hours and working conditions, by
such collective contracts, was in private industry.®* *

"Under our form of government, public office or em-
ployment never has been and cannot become a matter

of bargaining and contract, * # # This is true because
the whole matter of qualifications, tenure, compensa-
tion and working conditions for any public service,
involves the exercise of legislative powers, Except
to the extent that all the people have themselves
settled any of these matters by writ them into the
Constitution, they must be determined their chosen
representatives who constitute the legislative body.
It is a familiar principal of constitutional law that
the legislature cannot delegate its legislative powars
and any attempted delegation thereof is void, * #
Although executive and administrative officers may be
vested with a certain amount of discretion and may be
authorized to act or make regulations in accordance
with certain fixed standards, nevertheless the matter
of making such standards involves the exercise of leg-
islative powers, Thus qualifications, tenure, compen=
sation and working conditions of public officers and
employees are wholly matters of lawmaking and cannot
be the subject of bargaining or contract. Such bar-
gaining could only be usurpation of legislative powers
by executive officers; and, of course, no legislature
could bind itself or its successor to make or continue
any legislative act, Therefore, this section can only
be construed to apply to employees in private industry

-4-
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where actual bargaining may be used from which valid
contracts concerning terms and conditions of work may
be made, It cannot apply to public employment where

1t could amount to no more than giving expression to
desires for the lawmaker's consideration and guidance.
For these fundamental reasons, our conclusion is that
Section 29 cannot reasonably be construed as conferring
any collective bargaining rights upon public officers
or employees in their relations with state or municipal
government."

While the factual situation in this case involved civil employees
of the City of Springfield, yet the court referred to them as public
employees in almost every instance, and it is our thought that the
conclusion reached applies equally as well to employees of the county
highway commission,

Section 70.210 RSMo 1949, defines the term political subdivision
to be:

“The term 'political subdivisions' as used in sections
70.210 to 70.320 shall be construed to include counties,
townships, cities, towns, villages, school, road, drain-
age, sewer, levee and fire districts,”

From the above-quoted definition it is clear that a county is a po-
litical subdivision of the state, and it follows that employees of a
county highway commission would be public employees of their county,
a political subdivision of the astate,

Qur research further discloses that no Missouri statutes prohibit
employees of a county or other political subdivision of the state from
becoming members of a labor union.

In view of the foregoling, and in answer to the first inquiry of the
opinion request, it is our thought that, under provisions of the Consti-
tution and Statutes of Missourl, employees of a county highway commise-
sion are authorized to organize and become members of a labor union,

We understand the second inguiry to be whether or not the Constitu-
tion and Statutes of Missouri empower the county court to enter into
collective bargaining negotiations with a labor union representing em-
ployees of the county highway commission.

Again we call attention to the case of City of Springfield v,
Clouse et al,, supra, as it is the only Missouri case we have been
able to find In point with the questions presented in the opinion re-
quest. After holding that it was proper for public employees to or-
ganize labor unions, the court had something further to say in regard
to the collective bargaining powers of public employees' unions, and
also the power of public officers to enter into such negotiations un-
der provisions of Article I, Section 29 of the Constitution, supra, as

-5-
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stated above, beginning with the second paragraph of the quote on
page 3.

In the case of State ex rel, Floyd v, Philpot, 364 Mo,, at
735, the court held that under provisions of the new Missourli Con-
stitution county courts were not named among the judicial courts of
the state, and aside from the management of financial affairs of the
county, a county court now nas only those powers conferred by stat-
ute., At l.e. 744, the court said:

"County Courts are not now named among the ‘con-
stitutional courts' in which the Jjudieial power

of the state is vested (Article V, Constitution

of Missouri 1945), but such courts are recognized

in the Article treating with 'Local Government,'

and they are given authority to 'manage all county

business as prescribed by law,' Section 7, Article

VI, Constitution of Missouri 1945, The authorities

are uniform to the effect that, outside of the manage-

ment of the fiscal affalrs of the county, such courts

possess no powers except those conferred statute,

Régpato v. Thompson, 358 Mo, 721, 216 S.¥W.(2d4) 505,

Bradford v, Phelps County, 357 Mo. 830, 210 8.W,

2d) 996, 999; Lancaster v, Atchison County, 352 Mo.
1039, 180 8,W,(2d) 706, 708; State ex rel., Walther

v. Johnson, 351 Mo, 295, 173 s.W.(24) 411, 413."

Chapter 49, RSMo 1949, is in regard to county courts and county
buildings, and it appears that the general powers of the county court,
including that of entering into and becoming a party to various class-
es of contracts on behalf of the county, are set forth., It 1s noted
that none of such statutory provisions provide that a county court may
enter into collective bargaining negotiations, or may enter into con-
tracts of employment with a labor union representing county employees.
In the absence of any statutory provisions authorizing it to do so,

a county court does not have the power and cannot enter into nego-
tiations with a labor union, or enter into contracts of employment
with representatives of such unions. In this connection, we call a%-
tention again to the case of City of Springfield v, Clouse et al,,
supra, in which the court held that Article I, Section 29,, of the
Constitution had no reference to public officers and emplo§tol, but
applied only to employers and employees in private industry, The
court further stated that collective bargaining was for the purpose
of reaching agreements resulting in binding contracts between unions
representing employees and their employers, and the only field in
which collective bargaining rights of employees to fix the terms of
their compensation, hours, and working conditions by such contracts
was in private industry.
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Therefore, in view of the foregolng, and in answer to the
second inqulry, it is our thought that under the provisions of the
Constitution and Statutes of Missourl, 2 county court lacks the power
and cannot enter into collective bargaining negotiations with a labor
union repreczenting employees of the county highway commission,

The third inquiry asks whether provisions of the Constitution
and Statutes of Missouri empower the county court to enter into and
execute a contract of employment with a labor union representing em-
ployees of the county highway commission. For the reasons given in
our discussion of the second inquiry, and in answer to the third in-
quiry, 1t is believed that under provisions of the Constitution and
Statutes of Missouri, the county court lacks the power and cannot
enter into and execute a contract of employment with a labor union
representing employees of the county highway commission.

CONCLUSION

Therefore, it is the opinion of this department that under
provisions of the Missouri Constitution of 1945, and Revised Stat-
utes of Missouri for 1949: (1) Employees of a county highway com-
mission may legally organize and become members of a labor union;

(2) a county court lacks the power to enter into collective bargain-
ing with a labor union representing employees of a county highway
commission; (3) a county court lacks the power to enter into and exe-
cute a contract of employment with a labor union representing em-
ployees of a county highway commission.

The foregoing opinion, which I hereby approve, was prepared
by my assistant, Paul N, Chitwood.

Very truly yours,

John M, Dalton
Attorney General
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