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Upon death of an elected county judge before
assuming office incumbent does not hold over. An
appointed judge holds office until the first Monday
next following the first ensuing general election.

Honoraplie

Prosecuting

February 1, 1957

J. P. dlorzan
ntborney

civinseston County
snillicothe, ilssouri

Jgar Ar. Morgan:

This

1s in answer to your letter of recent date reaquesting

e

an of'icial oplnion of this office which readas:

It is
reieovant to the situation involved. It is, therefore, thow

necessary

"an opinion based on the foliowlny fucts
and question is requested by your office.
Otls Hurst, a Denocrat, is the present
incusbent issociate Judge of the County
Court lrom the Western District of
Livingston County. a4t the jast General
Liectlon one Ross Cooper, a Hepubllcan,
was eiccled to take office on January 1,
1957+ Hr. Cooper dled last week.

“WI11L the incusbent hoid over uncil the next
GGeneral .lectlion or wiil 1t be necessury o
have a "pecilal uslection?

"It would be appreciated if the unswer couid
be expedlted due to the short perilod of btiue."

first nccosaary to determine Just whuat statutes are
sht

to here quote from Sectlon 49.050, RiMo 1949, which

is as follows:

"The clerks of the county courts shail certisy

tc the povernor the names of the persons

elected as county judies, awnd the sovernor shalil
thereupon comaisslon all such persons as Jud es
of the county courts for their respective Leras
for which they :my have been elected,"



Honorable J. P. Horgan

The next section, which it is felt could be involved in
this question, 1s 49,060, RSMo 1949, said section reads:

"When a vacancy shall occur in the office of judge
of the county court, such vacancy shall at once
be certified by the clerk of sald court to the
governor who shall fill such vacancy as provided
by law."

Article VII, Section 7 of the 1945 Constitution provides in
regard to selection of officers that: "ixcept as provided in this
Constitution, the appointment of all officers shall be nade as

prescribed by law,"
Then Article VII, Section 12 of the 1945 Constitution provides:

"ixcept as provided in this Constitution, and

sub jeet to the right of resignation, all off'icers
shall hold office for the term thereof, and until
their successors are duly elected or appointed
and qualified."

In regard to the tenure of office it is necessary to quote
from Section 105,010, RSHo 1949, which reads:

"411l officers elected or appointed by the
authority of the laws of this state shall
hold their offices until their successors
are elected or appointed, commissioned and
qualified."

- Further, in Chapter 105 at Section 105.030, it is provided
3

"Whenever any vacancy, caused in any manner

or by any means whatsoever, shall occur or

exist in any state or county office originally
ed by election by the people, other than

the office of lieuktenant governor, state

senator, representative, sheriff or coroner,

such vacancy shall be filled by appointment

by the governor; and the person so appointed

shall, after having duly qualified and entered

upon the discharge of his duties under such

appointment, continue in such office until

the first Honday in January next following the

flrst ensulng general election--at which said
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Honorable J. P. Morgan

general election a person shall be elected

to fill the unexpired portion of such term,

or for the ensulng regular term, as the

case may be, and shall enter upon the dis-
charge of the duties of such office the first
Monday in January next following sald electionj
provided, however, that when the term to be
filled begins or shall begin on any day other
than the first Monday in January, the appointee
of the governor shall be entitled to hold such
office until such other date." (Underscoring ours.)

The above quotations are submitted for the particular purpose
of determining whether or not there 1s any specific difference be=-
tween the question here involved and the question involved in the
case of State v. Mouser, 284 S.W. 2d. 473, in which the circult
clerke-slect diled following the election and prior to entering upon
the duties of his office or qualifying. The point in that case
which is of interest here is best illustrated by quoting at l.c.
177, where the court guotes from the case of Cempbell v. Dotson,
111 Ky. 125, 63 s8.W. 480, 481, which reads, in part:

M3k a2 o o o @ % % o 4F 4 4 dk 3t

"The term of county offices is fixed at
four years. LZlections are required to
be held esvery four years to fill these
offices. The persons elected enter upon
the dutles of their offices on the first
Honday 1n January after their election.
The term of the officer expires when the
term of his successor begins. He holds
until the election and qualification of
his successor, so that there may always
be an incumbent in the office to attend
to the public business.## #* # # The aim
was simply to prevent an hiatus in the
office in case the new officer for any
reason falled to qualify. The constitu-
tion fixes a definite term for each of
these off'ices, and fixes a definlte time
when the regular election to fill thenm
shall be held. It also provides for
filling vacancles, and requires that these
shall be filled by election, except when
the unexpired portion of the term is so
short as to make this impracticable. The
construction urged by appellant is wholly
out of keeping with the spirit and purpose
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Honorable J. P. lMorgan

of the constitutionel provision., It is true,
appellant holds until the election and gualifi-
cation of his successor. His successor was
elected at the November election, 1897, The
person elected having died before the time for

him to take possesslion of the office, the term
for which he was elected became vacant, just

as much as if he had dled after qualifying, but
before the time for entering upon the dutles of
his office; and when Dotson was appointed to
£i111 this vacaney, gave bond, and took the oath,
appellant?s successor had been elected and
gqualified, and therefore his right to the office
ceased.'" :

We believe that the same rule applies to your question as in
this above case and that the incumbent does not hold over. It is
bellieved thet a successor to Mr, Hurst, since iMr. Hurst has served
his entire term, will have to be appointed and will hold until the
first Monday in January next following the first ensuing general
election.

CONCLUSION

It is, therefore, the opinion of this office that where a
county judge~elect dies between the time of his election and
qualificatlion for assuming office, the incumbent judge does not
hold over but his successor must be appointed by the Governor
to serve until the first Monday in January next following the
first ensuling general election,

The foregoing opinion, which I hereby approve, was prepared
by my assistant, Mr. James W, Paris,

TWF s mw Yours very truly,

John M. Dalton
Attorney General



