
COUNTY COURT: 
DRAINAGE DISTRICTS: 
LEVEE DISTRICTS: 

----·----

County court does not have authority t o remove 
or exclude land that is within a drainage or 
levee district. 

May 27 , 1957 

Honorable Leon McAnally 
Prosecuting Attorney 
Dunklin County 
Kennett, Missouri 

Dear Mr. McAnally: 

This is in answer to your request for an official opin-
ion from this office, which reads as follows: 

'lft'he County Court has asked me to secure 
an opinion from your office as to whether 
the Court has authority to remove certain 
land rrom a Drainage District or a Levee 
District which was organized by the Coun­
ty Court. 

"It seems that they have a couple of rea­
sons for wishing to do this if' they have 
the authority. Due to relocation of the 
levee 1n one district~ part ot the land is 
now in the river~ but is still being a•ses­
sed against the owner. Also~ the special 
benerita aaaeased against some other land 
now being in the form of town lots, is so 
small that the cost of collection of the 
taxes exceeds the amount of the taxes col­
lected on these lots. 
11'l'he County Court wishes to remove from 
the drainage and levee districts these 
lands it they have the authority to do so . " 

Chapter 243, RSMo 1949, and Cum. supp. 1955, is entitled 
'Drainage D1atricts .. Organized in County Court. 11 It provides, 

among other things, that '~hen it shall be conducive to the 
public health, convenience or public welfare, or when it will 
be of public utility or benefit, the county court of any county 
1n this state shall have the authority to organize, incorporate 
and establ1sh drainage d1atr1cta - • -. " These drainage dis­
tricts are municipal or public corporations, and the county 
court administers their affairs. The property owners within 
the districts are taxed to support and mainta~ them. 



Honorable Leon McAnally 

In your letter, you stated the county court wanted to 
remove or exclude certain land that is now within a drain­
age district becauae this land has been d1 vided into town 
lots and the coat or collecting the assessed taxes exceeds 
the amount or taxes collected on these lots. we shall as­
sume theae town lots tr1 thin the drainage diatr1ot are being 
benefited. 

The legislature authorized the creation ot drainage dis­
tricts and they get their authority rrom 1 t. In Thompson v. 
City ot Malden. C.A., 118 s.w. 2d 1059, 1063 {4), the court 
said: 

u ( 4) Drainage d1 tches are artificial-
ly created and constructed through tunda 
raised by taxation against the lands that 
comprise the district. Chapter 64, Article 
2, R.S.IIo . 1929, creates a code unto itself 
and the provisions of this chapter and arti­
cle l~t and define the authority and duties 
ot the governing board of drainage districts. 
State ex rel. Walker v. Locust Creek Drainage 
District, 228 Mo. App. 434, 67 s.w. 2d 840J 
State ex rel. Harrison v. Hill, 212 Mo. App. 
173, 253 s.w . 448. Drainage 41striots organ­
ised under the provisions ot this chapter and 
article are public or municipal corporations 
and the County COurt ot the county in Wh1oh 
they are organized administers their atfaira. 
Their rights, powers and l1abili ties are 
specifically limited by the statutes that 
create them. State ex rel. Applesate v. 
Taylor, 224 Mo . 393. 123 s .w. 892; Squaw 0:-eek 
Drainage D1st. v. Tumey, 235 Mo. SO, 138 s.w. 
12; Houck v . ~ttle River Drainage Diet., 248 
Mo. 373, 154 s.w. 739; Wilson v . King'a Lake 
Drainage & Levee Dist., 176 Jllo. Sup. 470, 158 
s.w. 931; Id., 257 No. 266, 165 s.w. 734; State 
ex rel • JlcWil11ama v. L1 t t1e R1 ver Dra.J.nage 
District, 269 Mo. 444, 190 s .w. 897; Birming­
ham Dr&Ulage Diat. v. Chicago .. B & Q. R. Co., 
274 Mo. l4o, 202 s.w. 404; Sigler v. Inter­
River Drainage Dist., 311 Mo. 175, 279 s.w. 
50i Arthaud v . O~d River Drainage Diet., 
20~ Mo. &pp. 233, 232 s.w. 264." 

In l7 Am. Jur. 794, it says: 

''Moat of the statutes authorizing the or­
ganization of districts of tbe kind under con­
sideration make provision tor aubae~uent al­
teration or their boundaries, either to take 
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in outside lands that are being benefited, 
or to exclude l ands t hat are receiving no 
benefit . * • *· " 

Keeping the foregoing 1n mind, Section 243.130, R8Mo 1949, 
authorizes the county court to condemn additional land not orig­
inally acquired by the district; section 243.140 authorizes the 
county court to annex land outside the drainage district under 
certain circumstances; and Section 243. 450 authorizes different 
drainage diatriota to reorg~ze and consolidate under certa~ 
circumstances. You will note the statute doea not authorize 
the county court to remove or exclude certain land rrom an exist­
ing drainage d1stx-1ct, Thus, we hold they cannot . 

The second part or your letter concerne levee d1atr1cts. 
Section 245.285 through 245.545, RSMD 1949, is ent~tled "Levee 
Districts Organized by County Court. 11 Arter organization by 
the county oourt, they become public corporations. A board ot 
directors appointed by the county court administers the attaira 
ot a levee district. The property owner• within the diatriot 
are taxed to m.pport and maintain 1t. 

In your letter, you stated the county court wanted to re­
move or exclude oe~n land that 1a now within a levee district 
because the levee haa been relocated within the district and aa 
a result part of the land within the district ia now in t he river 
and still being aaaesaed against the owner. 

The legislature alao authorized the creQtion of levee dis­
tricts and they get their authority from it. 

In 52 c.J.s. 1082, 1t aaysc 

"The legislature may delegate to, or confer 
on, a levee board power to administer the 
atfaira of the 41stri ct • Levee and flood 
control boards and other oftioera, aa well 
aa the d1atr1ots themaelvea, have auoh powers 
and only such powers, as are oonterred by 
statute either expressly or by neoeaaary 1m­
plication, including such incidental powers 
as are necessary to execute the powera speci­
fically conrerred or the duties imposed. •••. u 

The same authority at page 1079 oont1nuea: 

Alterations 1n the territorial extent of 
levee districts, 1nclud1ng the annexation or 
landa outside the district, are usually pro­
vided t:or by stat ute . • .• •. " 
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Again lee aping the above in mind, Section 245. 305 provides 
for incorpora.tj.ng lands into the district tdtl.ch are subject to 
overflow; Section 245.310 provi des for extending the levee or 
enlarging the district if necessary; and section 245.400 pro­
vides for relocation ot the levee under certain c1roumatances. 
You will note the statute does not authorize the county court 
or the board ot directors to remove or exclude certain land 
from an existing levee district. Thus, we hold they cannot. 

However, 1n helping you solve your probleo about the levee 
district, we think it pertinent to call your attention to Sec­
tions 245. 44!) and 245 • 450. They read as follows: 

,.245 .li45. As soon as any levee d1Dtr1et shall 
have been organized, as aforesaid, and in order 
to defray the expenses or surveys and estimates 
of levees or other lrorks and costs thereof, main­
tain and repair the saJUe, and pay aueh officers~ 
agents~ aervant5 and employee a as may be en-
tit lea to compen3ation. the said board of 
direetora may order the asaeesment of a 
tax on all the lands within the levee dis-
trict to be benefitted, not to exceed ten 
mills on the dollar, on the valuation of 
the benet'i ts thereon by reuon ot the work 
propoaed or completed as returned by the 
aaaes11or, and auoh tax may be aaseaaed and 
lev1e4 tor each and ever7 year, and from 
ye.ar tO Y8S.l' 1 whenever the board or dir'eC• 
tors may, from time to time, determine the 
aame to be necessary; and all eucb taxes 
shall be a lien upon the lands in euch dis­
tricts until paid. And whenever said board 
of directors shall have, by resolution, 
ordered the asaesament of a tax. the secre-
tary ot the board, under h1a official seal, 
shall cause a certified copy of aid order 
to be tranam1 tted to the clerk of the county 
court in Which said levee district shall be 
s1tuate4, and 1n case such levee district 
ahall be situated in two or more counties, 
then to the clerk ot the county court of' 
eaoh county in which any portion of said 
d1at.r1ct may be situated; and the said tax 
shall be extended on the tax books or the 
county on the real eatate to be benefited, 
situated in said levee distriot, 1n the same 
manner that other taxes are now extended in 
a column under the head of t Levee fund tax, • 
and ahall be collected by the collector ot 
the county 1n which the real estate ia ait-
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uated on which the tax is levied, a t the 
same t ime the state and co~~ty taxes are col­
l ected} and ~man said t ax shall be collected, 
the collector shall pay the same over to the 
treasurer of the county in which the greater 
portion of said levee district lies. All 
t &Xes assessee an~ l evied under the provisions 
ot sections 245.285 to 245 .545, shall be col­
lected in the same manner as provided by the 
general revenue law of the state for the col­
lection of statr and county revenue . All 
taxes not collected shall be returned delin­
quent at the sa.'11e t h <?t and in t he same man­
ner as provided by the general revenue lawa 
for the r·etut"tl of dol tnq,uent tax l ist tJ, and 
nll writa for delinquent taxes assessed and 
levied, as atoroe 1d, shall be prosecuted i n 
the n~e of the state of Missouri , at the same 
t ime, ln the same manner and with like effect 
as ,.,rita are prosecuted under the general 
revenue laws of t he state relating to the col­
lection or delinquent and back taxes. 

21: ~ . usc . After the fom.at1on of any levee 
district under the provisions of sections 
245.285 to 245 .545J the county court of the 
county in \':hich such district liee, or l'f'hen 
it lies in two or ~ore counties, the county 
court of each county in said district, shall 
cause the county assessor of their respective 
counties composing said levee district, at 
the f irst annual assessment to be rnade under 
the general revenue la\'18 of the state, to as­
sess t he value of 11 l ands !n said levee 
district oubject to overflow or inundation 
or endangered or liable to be endangere~ by 
bank el"TOSion or uesh from rivers, and to 
be beneti ted by said l~orJ.:, having reference 
to the value or said lands without the work 
contemplated by sections 245.285 to 245 .545, 
Md 5hall assess tne value tne1-cor as im­
proved by said work, in an assessment book 
to be provided for that purpose . ·· 

You will note these aections provide for an asscanmellt 
or a tax on all t he lands within the levee district to be bene­
fited. The SUpreme Court in State v . Three states Iiiibir ~ 
198 Mo. 430., 95 s.w. 333, 335 .. has the following to aay about 
this asses~ent: 
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.. ,._ further contention is th&.t i t was the 
duty ot the assessors to assess t he val ue 
or all~ not par t, of the lands in the levee 
district subJect to overflow, etc., which 
they failed to do, and assessedcnly such 
lands as t hey thought would be benefited. 
It would have sei"/ed no useful purpose to 
assess t he value of l ands in t he district 
which would not be benefited and could not 
be taxed tor levee purposes, nor does t he 
atntute contemplate any such thing; so 
t hat it makes no difference t hat several 
thouaand acres of l and, not benefited by 
the levee although in the l evee district, 
were not aasesaed. 

''Section 8437, Revised Statutes 1899, saya 
t hat the t axes shall be extended on the tax 
book ot the countJ on the real estate to be 
benefited, situated in said levee district, 
olearly 1mply1ng that tnere may be lands in 
t he district not assessed because not bene­
fited . * * •. " 

Prom the foregoing, i t follows that 1f l ands within the 
levee district are under water and are not benefited ~!he 
levee. they should not be assessed tor purposes ot pay~ 
taX to the levee district. 

CONCLUSION 

It is, theref ore, t he opinion or this office that the 
county co~ does not have t he authority to remove or exclude 
land that is within a drainage cUstrict; and that the county 
court and the board of' directors ot a levee district do not 
have the authority to remove or exclude land t hat is within 
a levee district. 

It 1a turther our opinion that it land within a levee 
district is receiving no benefit trom the levee, it should not 
be asaesaed tor purposes of paying a tax to the levee district. 

The foregoing opinion, which X hereby approve, was pre­
pared by Df3 Aaaistant, George E. Schaaf'. 

Yours very truly • 

John M. Dal. ton 
Attorney General 


