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HONINTOXICATING UWo pefson shall be grant:d a permit or

BEER: license to sell nonintoxicating beer whose
REVOCATICN OF permit or license as such dealer has been
LICENSES revoked or who has been convicted, sinc

the ratification of the twenty-first ang

ment to the Constitution of the United Ste
of the violation of the provisions of af;
applicable to the manufacture or sale of
e

toxicating liquor or nonintoxicating beer.

Honorable Hollis M. Ketchum
Supervisor

De ent of Liquor Control
Jefferson City, Missouri

Dear Sirs

Your recent request for an official opinion reads:

®May I have your official opinion
concerning Sections 312.040 and
312.510 of the Non-Intoxicating
Beer Law.

"On August 8, 1956, a 3.2% Non-
Intoxicating Beer by Drink licen~
see was convicted in the Court of
Criminal Correction, Division #1,
5t. Louis, Missouri, and fined
25.00 and costs for selling 3.2%
non-intoxicating beer without a
license. Records of this depart-
ment show that this personts li-
cense expired June 30, 1956, and
she was arrested July 1, 1956 for
sale of non-intoxicating beer with-
out a license. A license was issued
July 3, 1956 and she was then con~-
victed August 8, 1956.

"Section 312.510 of the Non-Intoxi-
cating Beer Law reads in part as
follows:

w1 % % % If the person so convicted
shall be the holder of any permit or
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license issued pursuant to the pro-
visions of this chapter, such con-
vietion by any court of competent
Jurisdiction shall, without further
proea.din%. action or order by any
court or by the supervisor of liquor
control, operate to revoke and for-
feit as of the date of such convic-
tion such permit and all rights and
*ivileges granted thereby, and the
lder of such permit ahazi not there-
after, for a period of one year after
the date of such conviction, be en~
titled to any permit for any person
authorized in this chapter. #* % % %,¢

nSection 312.040 of the Nen-Intoxi-
cating Beer Law reads in part as
follows:

® ®% % ¥ ¥* and no person shall be
granted a permit or license here-
under whose permit or license as
such dealer has been revoked, or
who has been convicted, since the
ratification of the twenty-first
amendment to the Constitution of
the United States, of a violation
of the provisions of any law ap-
plicable to the manufacture or
sale of intoxicating liquor or non-
intoxicating beer #* * % &t

"llay I be advised if this licensee who
has been convicted of a violation of
the Non~Intoxicating Beer Law will be
eligible for a 3.2% Non-Intoxicating
Beer license come A t 8, 1957 as
set out in Section 312.510 or will
this licensee be forever barred from
obtaining a 3.2% Non-Intoxicating

Beer license as set out in Section
312.040.m

Qe
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" Paragraphs 1 and 2 of Section 312.510, RSMo 1949,
read:

#]1. Any violation of any of the pro-
visions of this chapter not otherwise
defined, shall be a misdemsanor, and
any person 1ty of violating any of
said provisions, and for which vieola-
tion no other K:gilty is by this chap-
ter imposed, s , upon conviction
thereof be adjudged lty of a mis-
demeanor and shed by a fine of
not less than fifty dollars, nor more
than one thousand dellars, or by im-
prisonment in the county jail for a
term not exce one year, or by
both such fine and jail sentence.

w2. If the person so convicted shall
be the holder of any permit or license
issued pursuant to the provisions of
this chapter, such conviction by an
court of competent jurisdiction shall,
without f er proceeding, action or
order by any court or by the super-
visor of liquor control, operate to
revoke and forfeit as of the date of

such convietion such permit and all
rights and privil

193 We here note that the above section was enacted in
3.

It is a penalty section. The significant part of it,
8o far as we are here concerned, is the underlined portion
in paragraph 2 which, although stated in a somewhat nega-
tive manner, holds the promise that if the person involved
is otherwise qualified he may, within a year after such
conviction as is described, apply for and be entitled to
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any permit for any person authorized by the chapter, 312.
We now turn to Section 312.040, which reads:

"No person shall be granted a permit
or license hereunder unless such per-
son is of good moral character and a
gqualified legal voter and a taxpaying
citizen of the county, touwn, city or
village nor shall aniicorporation be
granted a permit or license hereunder
unless the managing officer of such
corporation is of good moral character
and a qualified legal voter and tax-
paying citizen of the county, teun,
eity or villaga; and )erson

pioy
dealor. any raon uhose permit or
license has been revoked or who has
been convicted of violating such
law since the date aforesaid; pro-
'id':I that nothing in this section

contained shall prevent the issuance
rmits or licenses to nonresidents
of Missouri or foreign corporations

for the privilege of selling to duly
licensed wholesalers and soliciting
orders for the sale of nonintomicating
veer, teo, by or thro a duly licensed

wholesaler, within this state."

We here note that this section was enacted in 1941,
therefore being a later section than the former. The
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significant part of this section, we believe, is the under-
lined portion.

This section, in contradistinetion to the former sec~
tion, is a qualification section. It flatly and plainly
states that no person shall be granted a permit or license
to sell nonintoxicating beer who has been convicted of a
violation of any law regarding the sale of intoxicating
liquor or nonintoxicating beer gince the ratification of
the twenty~-first amendment. This we believe brings it in
direct conflict with that portion of Section 312.510 set
forth above, which section states b{ implication, that
after such a conviction there s € an autonstic revoca-
tion of the license and the holder shall not be entitled
to receive a permit for a period of one year thereafter.
We do not believe that f force and effect can be given
to both sections because they are, we believe, mut y
repugnant. We have, therefore, to determine which sec-
tion shall vail and in this situation we fall back upon
the principle of law that where there is an irreconcilable
repugnancy between two sections of law the one enacted
%gtor in time prevails and repealed by implication the

ormer.

We are aware of the fact that the law does not favor
repeals bg implication. In the case of Preisler v. Tober-
nani 26975iﬁ. 2d 753, the Missouri Supreme Court stated,
at «Co 3

"The 1953 Act contains no repealing
clause or provision whatever. ' "Re-
peals by implication are not favored
- in order for a later statute to
operate as a repeal by implication
of an earlier one, there must be
such manifest and total re ance
that the two cannot stand; where
two acts are seemingly repugnant,
they must, if possible, be so con-
strued that the latter may not
operate as a repeal of the earlier
one by implication; if they are not
irreconcilably inconsistent, both
must stand." ' Riley v. Hoilmd.
362 Mo. 682, 243 S.W. 2d 79, 81;
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State ex rel. and to Use of George B.

Peck Co. v. Brown, 340 Mo. 1189, 105
S.W. 2d 9093 State ex rel. Boyd v

gggi.dga, 321 Mo. 1090, 13 S.W. 2d

However, it will be noted that this case does admit

the principle of repeal by lication where there 1s a

afrrtpugnancy which we believe to be the case in this
case.

In the case of Pogue v. Swink, 261 S.W. 2d 40, at
l.c. 43 et seq., the court stated:

"Another ciple of law also ap-
plies; that is: The rule that
where a later act covers the entire
subject of a prior act or acts, mani-
festing a legislative intent tﬁat the
later act prescribes the law with
respect to the subject matter, the
later act supersedes the oarlior act
or acts. The rule is well stated in
Hurdock V. 61t5 of Memphis, 20 Wall
616 s. 590, 618, 617, 22
5 where two acts of Congress
aore ‘under consideration. We quote:

" *It will be perceived by this
statement that there is no re-
peal positive new enactments
inconsistent in terms with the
old law. It is the words that
are wholly omitted in the new
statute which constitute the im-
portant feature in the questions
thus propounded for discussion.

A care comparison of these
two sections * * ¥ can leave no
docubt that it was the intention
of Congress, by the latter stat-
ute, to rovise the entire matter
to which they both had reference,
to make such changes in the law
as it stood as they thought best,
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fication of the twenty-first amendment to the Constitu-
tion of the United States, of the vioclation of the pro-
visions of any law applicable to the manufacture or sale
of intoxicating liquor or nonintoxicating beer.

The foregoing opinion, which 1 hereby approve, was
prepared by my assistant, Hugh P. Williamson.

Very truly yours,

Jolm M. Dalton
Attormey General

HPW3le
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and to substitute their will in
that regard entirely for the old
law upon the subject. We are of
ominion that it was their inten-
tion to make a new law 80 far as
the present law differed from

the former, and that the new law
embracing all that was intended

to be preserved of the old, omit-
ting what was not so 1nt¢naod, be-
came complete in itself and re-
pealed all other law on the subject
embraced within it. The guthorities
on this subject are clear and uni-
form. * * % What 1s changed or
modified is the law as thus changed
or modified. That which is omitted
ceased to have any effect from the
day that the substituted statute
was approved.?

"See also Meriwether v. Love, 167 Ho.
$§14, 517(1), 67 S.W. 250; State ex
rel. Caston v. Shields, 230 Me. 91,
102, 130 S.W, 298, 300; Hogtl v.
Lindell, 10 Mo. 483, 488; 55 C.J.

919, ¢ 520; 82 C.J.5., Statutes, §
292, p. 496; 50 Am. Jur. 559, § 556;
Crawford, Statutory Construction, 196,
§ 137; 1 Sutherland, Statutory Con-
struetion, 475, § 2018.%

We believe, therefore, that no person whose license
has been revoked or who has been convicted of a vielation
of the provisions of Chapter 312 shall be granted a li-
cense.

CONCLUSION

It is the opinion of this department that no person
shall be granted a permit or license to sell nonintoxi-
cating beer whose permit or license as such dealer has
been revoked or who has been convicted, since the rati-

.



