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PROSECUTING ATTORNEYS : Prosecuting att orneys in third and 
fourt h class counties are not entitled 
to r eceive the addi t ional compensation 
provided by Senate Bi ll No . 198 ~ enacted 
by the 69th General Assembly ) during 
their present terms of J ffice. 

SALARY INCREASE : 
SENATE BILL NO . 198 : 

t-\LLD 

!liP 
&...------. 

August 15 ~ 1957 

Honorable Wi lliam G. Johnson 
Prosecuting Attorney , Morgan County 
Versailles, Mi ssouri 

Dear Mr. Johnson: 

Your ·recent request tor an official opinion reads: 

"The County Court of Morgan Oounty has 
requested that I receive an opinion from 
you as t o the effective date or the addi­
tional compensation provided tor Prose­
cuting Attorneys in counties ot the third 
class as provided for in Senate Bill No. 
198, passed by the 69th General Assembly. 
I have a letter dated July 8th from the 
office of Haskell Holman, State Auditor, 
which says Senate Bill No. 198 will become 
effective August 29, 1957 . 11 

Senate Bill No . 198, enacted by the 69th General Assembly, 
which bill ~mEB effective August 29, 1957, reads' 

"Section 1. The prosecuting attorney in 
counties of the third and fourth classes, 
in addition to the compensation provided 
in sections 56.280 and 56.290, 56 .300, 
and 56.305, BSMo, shall receive eight 
hundred dollar& in 3rd class counties and 
six hundr ed dollars 1n 4th Qlaaa counties 
per year, as compensation tor the addi­
tional services performed by him in relation 
to aid to dependent children aa provided in 
section 208.040 RSMo." 

Section 13 of Article VII of the M1saouri Constitution, 
1945, reads: 



Honorable William Q. Johnson 

"The compensation ot state, county and 
municipal officers shall not be increased 
during the term or ottice; nor shall the 
term of any officer be exten<led. " 

In the case of Li ttle River Drainage Dist. v. Laasater, 
29 SW2d 716, at l.c. 719, the Missouri SUpreme Court stated: 

11The constitutional i nhibition only applies 
to compensation or fees of officers for 
performing duties incident to their offices, 
and has no application to additional duties 
imposed upon such officers not ordinarily 
incident to their otticea. • • •" 

It will be noted that the compensation provided by Senate 
Bill No. 198, enacted by the 69th General Assembly, is for "the 
additional services pePformed by htm (the prosecuting attorney) 
in relation to aid tQ dependent children as provided in Section 
208 • Q40 RSMo • " 

That portion of the law (§208.040, RSMo, Cum. Supp. 1955 ) 
under consideration here, which relates to the duties of the 
prosecuting attorney, reads: 

11 
• * • When any report is made to the 

prosecuting attorney of the desertion or 
nonsupport of a child tor whom benefits 
are claimed, and the whereabouts ot the 
deserting or defaulting parent ia known, 
or can be ascertained, it shall be the 
duty ot the prosecuting attorney to tully 
investigate all the tacts concerning the 
desertion or nonsupport and institute 
such action ae he deems necessary to 
secure support tor euoh child. It the 
prosecuting attorney determines tor any 
reaaon that an action ahould not be 1n­
ltituted, a ,.eport ot his t1n41ngs and 
the reaaon an action would not be inet1tutec1 
ahall be made to the nivision of Wel~are . . . •" 

Therefore, al.l ot the prosecuting attorneys who are.. in 
office on August 29, 1957, the etteotive date ot Senate Bill 
No. 198, had had 1mpoee4 upon them at the time they took office 
the duties set forth above enacted by House Bill No. 107 ~ 1955. 
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Honorable William G. Johnson 

The 69th General Assembly repealed Seot1on 208.040, Lawa 
ot 1955, and re-enacted the section which 1a now Section 2o8.o4o 
ot Houae Bill No. 69, which lbecome-s ~rteetive on Auguat 29, 1957. 
That portion ot the bill Which relates to the duties ot t he 
prosecuting attorney reads: 

ri • • • When any report ia made to the 
prosecuting attorney or the desertion or 
nonsupport ot a child for whom benefits 
are claimed, and the whereabouts of the 
deserting or defaulting parent is known, 
or can be ascertained:~ 1 t shall be the 
duty ot the prosecuti ng atto~y to tully 
1nveat1gate all th• taotll concern1Jl8 the 
desertion or nonsuppo~t and institute such 
action a$ he deems necessary to secure 
support tor such child . If the prosecuting 
attorney determi nes tor any reason that an 
action should not be instituted, a report 
ot hie tindinga and the reason an action 
waa not instituted shall be ma.de to the 
Division ot: Welfare . • • * 11 

It will be noted t hat the duties imposed upon the prose­
cuting attorney by the laws of 1955 are precisely the aame as the 
duties impos~d by Hou&e Bll l No. 69 of the 69th General Assembly, 
which bill b:lcomes effective August 29 .. 1957. Therefore, the 
compensation wn1ch ia provided by Sen~te Bill No . 198 is for duties 
which were already imposed upon the prosecuting attorneys or the 
state at t he time they aaaumed office, as we po~ted out above, 
and the repeal and re-enactment ot Section 208.040 d14 not add a 
single duty or impoae a single additional act or responsibility 
upon prosecuting attorneys. 

At th1a point we woul d call attention to Section 1.120, 
RSMo 1949, which readac 

"The prov1ai ona ot any law or 1tatute 
which i s re~enaeted, · a.ended or reviaed, 
eo tar as they are the aa•e as those o-f 
prior laws, shall be eonatrue4 aa a con­
tinuati on (Jf auch laws and not as new 
enactments. " 
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Honorable William o. Johnson 

The law ot 1955 embraced children under the age or sixteen 
years. House Bill No. 69., enacted by the 69th General Aaa01bly, 
embrace• children under the age ot eighteen yeara, thua a011ewhat 
increasing the potential individual caaea with which the prose­
cutor may have to deal. But, aa we have previously stated, the 
duties ot the prosecuting attorney under the latter bill, are 
precisely what they were in 1955. ~he fact that these same 
duties are set forth in a new bill enacted subsequent to 1955 
does not make them new duties. We do not believe that this 
poaa1b111 ty ot an increase in duties 1n this area would affect 
the situation insofar as the instant question is concerned. 
Any increase in the populati on ot a county constitutes a poten­
tial inoreaae 1n the duties ot the prosecuting attomey, but it 
woUld not bJ reuon ot tnat tact be arsue4 that hia compenaation 
should be increaaed. 

Certainly, the ohanglng of the age limit from sixteen to 
eighteen years would not impose on the prosecuting attorneys 
additional duties which were not incident to their ottices aa 
ot the date they assumed their present terms ot office . 

CONCLUSION 

It is the opinion of this department that prosecuting 
attorneys in third and fourth class counties are not entitled 
to receive t he additional compensation provided by Senate Bill 
No . 198, enacted by the 69th General Assembly~ during their 
present terms or office. 

The foregoing opinion, which I hereby approve, was prepared 
by my Assistant, Hugh ~. V1ll1ameon . 

You~a very truly, 

JOHN M. DALifON 
Attorney General 


