











Honorable William A, Geary, Jr,

Therefore, since the City has been expressly empowered by
constitutional and statutory enactment to enter into a cocpera-
tive agreement with the Government "within the scope of its
powers," and since the City is authoriged by statute and its
charter to acquire lands necessary for the construction of dams
and levees, and since the charter of the City provides that the
Street Division of the Department of Streets and Sewers "shall
have charge of the repairing, cleaning and maintenance of all
- - = wharves and levees,"” 1t is our considered opinion that the
City, as local sponsor of a flood control project and in coopera-
tion with the Government in the construction of said project,
has the authority to assure the Government that it will

a) provide without cost to the United

States all lands, easements and rights

ofway necessary for the construction of
the project; and

b) maintain and operate all the works
after completion in accordance with reg-
ulations prescribed by the Secretary of
the Amy.

In your opinion request, you stated that in building the
levees and flood walls it will necessitate the construction of
new sewers, drainage and pumping facilities which upon comple-
tion will be turned over to the Metropolitan St. Iouis Sewer
District (hereinafter referred to as the District) for opera-
tion and maintenance, You want to know if the two assurances
from the €City Just mentioned may extend to that portion of the
works involving sewage, drainage and pumping facilities. Before
we answer that phase of your opinion request, we must digress
Just a moment.

Prior to July 1, 1954, the date the District took over all
sewers in Metropolitan 8t. Louis, the City had the authority to
condemn land for sewer purposes, and the Sewer Division of the
Department of Streets and Sewers had charge of the repairing,
cleaning and maintenance of all sewers and drains and the dis-
posal of sewage., In pursuance of Section 30 of Article VI,
Constitution of Missourl, a Board of Freeholders was created
who drafted a charter for the District which was submitted and
approved by the voters of the City and St. ILouis County on
February 9, 1954, It provided, among other things, that the
Diastrict is a "body corporate, a municipal corporation, and a
political subdivision of fhe state, with power o ~ ~« - sue and
be sued, contract and be contracted with - - -.," BSeetion 3.010
of the charter of the District provides, among other things,
that on July 1, 1954, the District shall have the control, pos~
session, Jurisdiction, operation, and maintenance of the existing

-5



Honorable wWilliam A, Geary, Jr.

sanitary and storm water sewer systems of the City and County.
Section 3.020 of the District's charter provides, among other
thinge, that the distriet shall have the power to condemn pri-
vate property for sewer purposes,

Thus, from the foregoing, it becomes apparent that the
District instead of the City now has the duty to construct new
sewers, drainage and pumping facilities, However, this does
not prevent the City from extending the two assurances just
mentioned above to that portion of the works involving sewage,
dreinage and pumping facilities. This latter part of the works
i8 all an essential and integral part of the levees and filood
wall, We are not unmindful of the fact that 1t is possible that
a flood control project, without proper safeguards, could have
the effect of impeding rather than improving & flood control pro-
Ject., It is true this latter part of the works will be connected
with the district's sewer system and the Distriet will de in-
directly benefited thereby, but this works is nevertheless a part
of the flood control project over which the City has Jurisdietion,

Thus, we hold that the City has the authority to assure the
Government that the two assurances just mentioned above may ex-
tend to that portion of the flood control project involving
sewage, drainage and pumping facilities. When, after comple-
tion, this part cf the works 1s turned over to the Distriet for
operation and maintenance, this might well be the subject of
contract between the owner of the flood control project (the City)
and the District., But, it does not follow that this part of the
works ceases to be a part of the flood control project, or that
the City loses Jjurisdiction over this part of the works, It
would appear that the City and the District had a type of cone-
current jurisdiction over this part of the project.

Your final question deals with the authority of the City to
asgure the Government that it will "hold and save the United
States free from damages due to the construction works and if
80, whether this assurance will extend to that portion of the
works involving sewage, drainage and pumping facilities, To us,
it is apparent that the City can make this assurance, and further,
that 1t ean extend to all portions of the works, because as we
previously stated, the sewage, drainage and pumping facilities
are an essentlal and integral part of the flocd control project.

As authority for this proposition, we call your attention
to the fact that the constitutional and statutory enactments
heretofore cited expressly empower the City to enter into eo-
operative agreements with the Government, so long as the agree-
ments are “within the scope of the powers of the City.," {In
the premises, the agreements are within the scope of the powers.)
However, the specific terms and conditions of such agreements are
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not spelled ocut, In such instance, the rule is firmly established
that where there 1s an express grant to a City without the method
or details of exercising such power prescribed, the City council
has authority to exercise the power grented to iT in any reason-
able and proper manner., (Buphasis ours.) Jee Dodds v. Kansas City,
Mo. Sup., IEB S.W. 2d 128; Ballentine v. Nester, Mo. Sup., 164

S.W. 24 378.

In the case of Arkansas-Missouri Power Corp, v. City of
Kennett, Mo, Sup., 156 S.W. 2d 913, a municipal contract contain-
ing wage and hour provisions was attacked on the ground that the
statutes regulating third class citles did not authorize them to
adopt wage and hour ordinances with reference to munieipal con-
tracts. The Missourli Supreme Court, en banc, in disposing of this
argument, stated at page 91T7:

"The fallacy of this argument lies in the
fact that it ignores the principle that

where a corporation, private or municipal,

is given power to perform a certain act, 1t
i3 necessarily left with a large discretion
as to the manner in which such act 1s to be
performed. (Citing cases) As stated, we
think it to be conceded that the Clty of
Kennett unquestionably has power to bulld,
own and operate a municipal power plant.

It necessarily follows that 1t has the power
to enter into a contract with a builder or
construction company for the erection of such
plant, The exact terms and provisions to be
inserted therein must, in the nature of things,
vary with the particular conditions surround-
ing this specific project. Such a contract
must necgessarily contain all reasonable pro-
visions, not forbidden by the State or Federal
Conatitutions or the charter of the city or
general state law, which have a tendeney to
effectuate the object involved.,"

CONCLUSION

It is, therefore, the opinion of this office that the City of
8t. Louis in cooperation with the federal government r a flood
gg:trol prgieot has the authority to assure the federal government

it will:

a) provide without cost to the United States
all lands, easements and rights of way neces-
sary for the construction of the project,

b) hold and save the United States free from
damages due to the construction works,
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¢) maintain and operate all the works after
completion in accordance with regulations
prescribed by the Seoretary of the Amy,

It is further our opinion that the assurances Jjust mentioned
may extend to that portion of the works involving sewage, drainage
and pumping facilitiles.

The foregoing opinion, which is hereby approved, was pre-
pared by Assistant Attomey General George E. Schaaf,

Yours very truly,

John M, Dalton
Attorney General

By
Robert R. Welbormn
Agsistant Attorney General,

GE3/le/bi



