
ASSESSMENT OF STATE PROPERTY 
BY A SECOND CLASS CITY FOR 
STREET IMPROVEMENT: 

The property of State Hospital No . 2, which 
is owned by the State , located in theCity 
of St . Joseph, Missouri , is not subject to 
assessment by the city for the purpose of 
repairing a street which runs through the 
propert y of the aforesaid State Hospital 
No . 2 . 

September 9, 1957 

Honorable o. Rouss Gallop, Director 
Department ot Public Health & Weltare 
State Office Building 
Jefferson City, Misaouri 

Dear Mr. Gallop: 

Your recent request tor an otf1oial opinion reads: 

uln St. Joseph, Missouri I Pederal Highway 36 
runs Bast and West across the property or 
State Hospital No . 2. I have word from t he 
State Hospital that •pproximately two city 
blocka ot this street is badly 1n need or re­
pair. We have been asked to Join in on the 
coat or this repair work (by the ci ty) but I 
hav~ no idea what 1 t amounts to 1n dollars and 
cent s. !Purthermore, I am of the opinion that 
the State 1s not responsible tor these repairs 
anyway, but I would like to have your opini on 
as to the state•s responsibility as applying 
to this repai r work. n 

On August 24, 19501 th1a department rendered an opinion., 
a copy or which 1s enclosed, to R. L. Qroves, Piscal Officer, 
AdJutant General's Office, 1n which we held that the property 
ot the state 1s not subject to local assessment by a city of 
the third class tor the paving ot streets. This opinion is not 
immediately ap~licable to the City of St. Joseph~ which i s the 
subject ot inquiry, in view of tne tact that St . Joseph is a 
tirat class city. However, in that opinion, certain pri nciples 
are laid down which we do believe are pertinent. On page 3 of 
the op1n1on~ reference is made to the case of Normandy Consoli­
dated School District v . Wellston sewer Distrtct, (No. A.pp.) 77 
S:.W. 2d 477 . Wtit note the following a t l.c. 478: 

11But even though the legislative body has the 
unquestioned power to requi~e public property 
located in a benefit district to pay ita pro­
portionate share of the cost of the benefit, 
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yet the rule is that public property, which 
is made u.ae of as an integral part ot govem­
ment in the exercise ot a governmental tunc­
tion, is nevertheless to be held exempt from 
any such special assessment unless in the en­
actment ot the law the laMm&kera have man1teated 
a clear legislative intent that such public prop­
erty ahall be subJect to the assessment . • • •.u 

In the l1f!!t ot the above holding in the Normand,- case, we 
state that : Therefore, we must look to the statutes which 
authorize cities or the third claaa to levy assessments for the 
paving of atreeta and determine whether or not authority has 
been given such cities to aaaeaa state property tor auch local 
improvements. • • • . " 

In the caae ot third class cities no such legislative au­
thority was tound. Neither does an examination ot the statutes 
reveal that any such authority is vested in t1rst class c1t1ea. 

In reaching this conclusion, we have taken into account 
Section 88,333, RSIIo 1949, which reads: 

'In all cities of the tirat class 1n this state 
wherein any public improvement ia made tor which 
special tax billa are issued against private 
property tor the payment thereof', such tax bills 
ahall also be iaaued against all county or other 
public property, church proJ»erty and all ceme­
teries, rail.road rights ot way and property under 
the control of or owned by public school districts, 
in the same manner and to the same ettect as such 
tax billa are issued against other private prop­
erty chargeable tor auch public improvements; pro­
vided, that payment ot suoh tax billa may also be 
entorced ae a prior clatm asa1nat any seneral 
revenue that ma.y have been or shall be received 
by the authorities managing auch property, and 
euit or other proceedings may be prosecuted 
therefor the same as any other action at law or 
in equity. " 

It will be noted that the above section authorizes the is­
suance ot tax billa ag&inat "all county and other public ~-
rt 

,, 
~ ... 

In order to rind the meaning or the te:nQ "other public 
property, " tl'OIIl the standpoint ot determining whether it includes 
property owned by the atate, we look to the case ot City ot Edina 
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To use of Pioneer Trust Company v . School »iatriot of City of 
Edina, 267 s.w. 112. At l.o. 114, the Missouri SUpreme Court, 
en Bane, states: 

w!he Eanaaa 01ty Court of Appeals, in Thog­
martin v. Nevada School Ddatrict, 189 Mo.App. 
10, 176 s.w. 473, had before it the preo1se 
queation and held that public school grounds 
were not 1noluded 1n the general language 'all 
property • used in designating the property -
whi~ should be charged with special t axes for 
paving an adjo1n1ng street, under the ca&es of 
Clinton v. Henry County, 115 No. 557, 22 8 . W. 
494, Yf Alll . St . Rep. 415, and C1tt or St . Louis 
v . Brown, 155 Jlo. 545, 56 s.w. 298~ e.nd Jllullins 
v . Mount st. Mary's Cemetery Aaa•n, 239 Mo. 689, 
144 s.w. 109, it also held that such special 
aaaeaament against school property was not au­
thorized by Rev . St. 1909, f 9254, aa re-enacted 
by Act April 3, 1911 (Acts 1911, p . 337), which 
ia as follows: 

• All landa ownec.! by any oounty, or o1 ty, and 
all other public lands, o..-teries and rail­
road r1ghte or w~, tronting or abuttina on 
any of said 1aprovementa, aball b& liable for 
their proportionate part or the coat or auoh 
iaaprovement, and tax billa ahall be issued 
against auoh property as against other prop­
erty.' 

" - but only a general Judpent ahall be re­
covered therefor against such county, city or 
railroad company. 

'~he learned court held that (page 13) •a school 
diatriot 1a not a part of the· ootmty, nor ia 1t 
a munioipal corporation. State ex rel v. Gordon, 
231 Mo. 547, loo. cit . 575. And the title to its 
property is vested in the school d1atr1ot as a 
public, and not as a mun1c1palt corporation 
(State ex rel . v. Henderson, 1q5 Mo. 329). • • • 
Hence. under the rule of statutory construction 
that where particular tema are used, toUowed 
by general terms, the latter include only aub-
j ecta ot the same nature and kind aa are particu­
larly mentioned, • the landa ot school districts 
ought not to be deemed included within the mean­
ing of the phrase all 'other public lands, ' and 
rurtheraore (paae 14 ) that • school grounds do 
not and cannot come properly w1 thin the term 
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0 public lands. tt • • • The ta~t that 1 t [the 
Legislature] did not mention them ia strong 
evidence that it did not intend them to be in­
cluded,' and that 'The statute in question 
provides tor a general judpent 1n the case ot 
a county, city, or railroad company, but in 
this connection mentions not~ Which by any 
stretch ot judicial construction would include 
a school district.• " 

In the light ot t~s determination or the meaning or the 
term npublic property" we do not believe that this term, as uaed 
in Section 88.333, aupra, could be construed to mean state prop­
erty, such aa State Hospital No . 2 1n St. Joseph. Therefore, in 
the absence of ouch asaeasinS author! ty agairust state property, 
we must conclude that tirat claaa cit1ea, like third class cities 
in this respect, do not have the power to subject state-owned 
property, which is the subject ot your inquiry, to aaaeaament 
tor the ~ving ot street a upon which state-owned property abuts. 

CONCLUSION 

It is the opinion of this department that the property ot 
State Hospital No. 2, located in the City of St. Joseph, Mia• 
aour1, ia not subject to assessment by the city tor the purpose 
ot repaj.ring a street which runs through the property or the 
atoreaaid sta.te Hospital No . 2, wtu.ch 1a owned by the state. 

'fhe foregoing opinion, which I hereby approve, was pre­
pared by my aaaiatant, Hugh P. Williamson. 

HPV/bl/vl w 

Yours very truly, 

John M. Dalton 
Attorney General 


