
f"lENTAL HEALTH : Recovel"~y of competency inquiry provided for in 
Sec . 47? . 360 RSMo Cum . Supp . 1955 need not be 
employed to qualify person to serve as admini­
strator of an estate subsequent to such per son ' s 
discharge as a 11menta1Jyill i ndividual" under 
authority of Sec . 202 . 8~7 RSMo Cum . Supp . 1955 . 
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rILl 0 

/ g' January 23, 1957 

Honorable James A. Cole 
Prosecuting Attorney 
Franklin County 
Union, Missouri 

Dear Mr. Cole: 

This opi nion 1s rendered in reply to your i nqui ry reading 
as follows: 

"The Hon. Bdwin Hoemann, Probate Judge of 
Franklin County , Miseouri baa requested 
that I write you concerning the mentally 
i.ll lawa. 

"A resident ot Franklin CoWlty, under RSI4o. 
Section 202 .807, was found to be mentally 
111, end was ordered to be hoepite.lized !'or 
an indeterminate period. said reaident has 
now been re.leased by the State Hospital. 

"Prior to the above proceeding, th.e spouse 
of the reside~t di ed. 

"The question 1nvolV'ed 18 whether i t shall 
be neceaaary to have a proceed~ under 
RSMo,. Section 475 .360 ' Recovery of compe­
tency, inquiry • , before the resident could 
serve aa Administratrix or 1n behalf of 
herself tile tor her r ights aa surviving 
spouae . u 

'l'he general rule on qual1t1cationa of a natural person to 
serve as an executor or administrator 1a found 1n the following 
language trom Section 473. 117 RSMo cum. Supp. 1955: 

"1 . No Judse or clerk or any probate 
co~t, in his own county, or his deputy, 
no per.aon under twenty-one years ot age~ 
or of unaound m1nd 1 no habitual drWlkard, 
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and, except as otherwise prov1~ed by l aw, 
no person who 1s a nonresident ot this 
a tate, ahall be executor or administrator. 
No executor ot an executor, in consequence 
thereof, shall be executor ot the t 1rat 
testator." (Bmphaai s supplied) 

Secti on 202. 8o7 R8Mo CUm. Supp. 1955 outlines procedure 
tor 1nvoluntar~ hospitalization, on court order, or a person 
alleced to be 'mentally ill u aa such term i a ~etined in the 
following language trom Secti on 202. 780(5 ) RSMo Cum. Supp. 
1955: 

u 'Mentally 111 indi vidual, ' an i ndividual 
having a psychiatric or other 41aeaae 
which substantially impairs h1a mental 
health who may or ~ not be legally 
insane." 

The informal nature of hearings under procedure outlined in 
section 202. 8o7 KINo CUm. SUpp. 1955. 1a evident tram t he tol• 
loWing l~e trom auch statute : 

"• • • The hearings shall be conducted 1n 
aa informal a manner aa may be consistent 
with orderl7 procedure and i n a phy~ical 
aetting not likely to have a harmtUl ettect 
on the mental health ot the proposed patient. 
The court ahall receive all relevant and 
material evidence which may be ottered and 
shall not be boWld by the rules of evi dence. . . ... 

'l'he scope ot an order ot the probate court in a proceeding 
under section 202,8o7, aupra, is outlined in t he following l anguage 
from aubparagrapha 7 and 8 ot auch atatute: 

u7 . It, upon completion ot the hearing 
and consideration ot the record, the 
court tinda that the proposed patient 18 
mentalq i ll, and 1a in need of custody, 
care or treatment in a mental hospital 
and, because ot his i l lness, lacks sut­
fici ent i naight or capaci ty to make 
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responsible decisions with respect to 
h1a hoap1tal1zat1on, it anall order hi a 
hoap1 tallzation tor an indeterminate 
period or for a temporary obaervational 
peri od not exceeding aix months; other­
nee 1 t ahall d1em1aa the proceedings. 
It the order ia tor a temporary period 
the court at any time prior to the ex­
piration ot auch period. on the baaia ot 
report by the head ot the hospital and 
auch further inquiry aa 1 t may deem &p• 
propriate, ~ order indetel"JJ1nate h0a­
p1tal1zat1on ot the patient or 41sm1aaal 
ot the proceedings. 

"8. ~ order ot hoapi talization shall 
state whether the individual ahall be 
detained for an indeterminate or tor a 
teaporary period and it tor a temporary 
period, then tor bow long. n 

A reView ot the language quoted from Section 202.Bo7, supra, 
touching the power ot the probate cout-t to make findings, dla­
cloaea an absence of any author1 ty 1n the oourt to find the per­
eon les ally inaane. 'l'h1s special prooeduz-e looka to co:rrec tive 
treatment of peraona mentally 111, rather than to a juc11cial 
determinatj,on ot aan1 t y or 1naan1 ey. The authority vested in 
t he head of a hospital to discharge a person hospitalized under 
procedure outlined 1n Section 202.8o7 RSMo, eupra, is found in 
secti on 202.827 RBMo Cum. 8upp. 1955, reading aa follows: 

"'!he head or a hospital as frequently as 
practicable shall examine or cauee to be 
examined every patient and whenever he 
determines that the conditione juat1ty1ng 
involuntary hoapital1zat1on no longer ob­
tain, discharge the patient." 

Tne extent to which the legislature baa guaranteed civil rights 
ot persona hospitalized tor treatment under procedure outlined 
1n Section 202. 807, aupra, 1a additional proof that corrective 
treatment, rather than hoapital1zation ot paraona Judicially 
declared incompetent, by. reaaon of insanity, ia the goal to be 
achieved. Section 202.847 .RSMo Cwa. Supp. 19!)5, provide a: 
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"1. SubJect to the seneral rul~a and regu­
lat1ona ot the boap1tal and excGpt to the 
extent that the head or th• no apt tal deter­
mine a that 1 t 1e neceasary tor the medi cal 
welfare of the patient to impose reatr1ct-1ona, 
every paUent shall be enti tled: 

' (l) To communicate by sealed mail or 
otherr..11ae w1 th persona, 1ncll.lclin$ official 
agencies, 1ne1d$ or outside the hospital ; 

(2) i'o x-eceive v1a1torai and 

(3) To exeNiae all e1v11 rights, includ­
ing the right to dispose of property, execute 
1natrumente1 make ~chaaea, enter contract­
ual ~lat10Mh1pa# end vote# unleaa he hU 
been adjud1cate4 1ncOJD,petent and has not been 
~at.ored to legal MPaci ty. 

n2. Notw1th8tan41ng any 11m1tat1ons au­
thorized under tb1a aection on the right 
or COJID\lftication, ev•ry patient llhall be 
entitled to c~unioate by sealed mail 
with the d1v1a1on and witb the court, 1f 
any, vhioh ordered h1a bo•p1tal1zat1on. 

"3. Any 11m1 tationa impoaeci bY the hea4 
ot the boapital on tbe exerc~aea of theae 
r1ghta by the patient and the reaaona for 
8\lch limi tat.1on4 ahall be mad.e a ~t ot 
the clinical record ot the patient. " 

Section 475.360 RIMo Cum. atpp. 1955. re-teJ'l'e4 to in the 
opinion req\le•t, 1• a part of M1aaour1ta mtw Probate Code par­
ticlllarly applicable to guard1~h1l>• of minore and incompetents, 
and reada u tollowa: 

"Por and on behalf of any pereon previously 
ad.J~ to be incompetent or of unaound 
m1n4 by any court in the state or JUeeouri ~ 
there JDa¥ be tiled 1n the probf.te court of 
the county wherein he wu adJUdged incompetent 
or or unsound mind, a petition in wrj.t1ng_, 
verified by oath or atf1r.mat1on, alleging 
that aubeequent to euch adjudication he haa 
f'ully recovered hie mental health and been 
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restored to hi~ right m1nd an4 1:s now oapaiJle 
of managing hi& affairs. and the probate court 
wherein the petition 1& filed ehall hold an 
inquiry ae to the mental eondi tion of the per­
eon in whose behalf the petition is filed. 
If the court, upon the inquiry, finds that 
the person is not restored to his right mind, 
and suoh peraon: or anyone tor him~ within 
ten daya after auch finding, tiles with the 
court an allegation 1n writing, ver1t1e4 by 
oath or attirm.ation that the person is or 
•sound Jnir.d and it1 aggrieved by the action and 
t1nding or the co~t, the court ehell then 
c'ause the facta to be 1nqUi'red 1nto by a jury. n 

A reading of Bee t .ion 475 . 36o, aupr.a, discloaes that pt-ooedure 
outlined therein 18 to be· em-t?loyed only after a pereon has ~re• 
v1ously been adj udged to 'be '1ncomp~tent or ot unsound mind 1n 
any court in the otate of Missouri. Procedure looking to the 
1n1 t1al appointment of a guardian ot a ~Qinor or inco~petent 1e 
tully outlined in Chapter 475 RSMo r.um. Supp. 1955, and such 
law has superceded Chapter 458 P.SMo 1949, entitled ''guardians 
or 1neane persons and drunY~s." It ia reasonable to conclude 
that Section 475.360, supra, providing tor a restoration of com­
petency inquiry hae reference to an adjudication ot inco~tency 
after application for s .uardianahip has been initiated uncter 
Cha_pter 475 RSMo Cum. Supp .. 1955 . 

In the torepart or this opinion we have quoted the det1n1• 
t1on of a '*mentally1ll individual" found 1n Section 202. 780(5) 
RSMo Cum. Su.pp. 1955, and disclosed the authority ot the head 
or a hospital to d1aoharge ::auch a "mentally 1l.l individual" by 
e1t1ng Section 202.827 RBMo Cum. Supp. 1955 . ~e definition of 
a "mentally 111 ind1 vidt!al" d1ae>loses that the person may or 
may not b$ legally insane. It is the opinion of this ofi'1c<) 
that legal insanity or 1neom:petency is to be adJudicated under 
procedures outlinedin Chapter 475 RSMo CUm. Supp. 1955, or re­
lated statutes, other then Ullder Section 202.807 RSMo CUm. Supp. 
1955. Accordin&lY, 1 t is concluded that Section 475 . 36o RSMo 
Cum. Supp. 1955, loold.ng to an inquiry to establish recovery of 
competency need not be employed to quality a person to serve aa 
administrator ot an estate zubsequent to such person's discharge 
aa a umentally 111 indivj_dual n undor autr..ori ty contained in 
Section 202.827 RSroo cum. supp. 1955. 
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CONCLUSION 

It is the opinion of this ofrice that Section 475.360 
RSMo cum. Supp. 1955, looking to an inquiry to eatabl1ah re­
covery of competency need not be employed to quality a person 
to serve aa administrator ot an estate subsequent to such per• 
•on 1 e d.ieobarge u a umentally 111 ind1 vidual u un4er author! ty 
contained 1n Seotion 202.827 R8Mo cum. Supp. 1955. 

The foregoing opinion,. which I hereby approve, was pre­
pared by tDY aaeiat.ant, Julian L. O'Malley. 

Yours very truly, 

John M. l>al ton 
Attorney General 


