148 &ffs,~ﬁ§putyfﬁhé%iffs,kﬁaliaé officers,; members
+ yThe -highway ~patroly-town-manrshals, - Judges. of .-
courts, and all persons deputized by any of the
above persons to aid in conserving the peace, or
, to serve criminal or civil grocess, are exempt from
CONCEALED WEAPONS  the provisions of Section 564.610, Further, that
o flrearms capable of being concealed upon the person
which were acquired prior to the enactment of the law requiring a permit
before acquiring such firearms, does not apply to firearms so acqulred
prior to the enactment of the law. Further, the above section does
apply to filrearms acqulred by Missouri residents in other states, or
to firearms acquired by inheritance.

May 24, 1956

. FILED 99
Honorable James E. Woodfill .
Prosec¢uting Attorney

Vernon County

Nevada, Missourl

Dear S8ir:
Your recent request for an official opinion reads as follows:

"In my official capacity as Prosecuting Attorney
of Vernon County, Missouri, I wish to request an
opinion from your office regarding the interpreta-
tion of the Missourl Statutes relating to firearms
capable of being concealed upon the person.

"The first statute is Section 564,610 of the Mis-
sourl Revised Statutes of 194¢, What persons in a
third class county, other than police officers and
sheriffs, are exempt from the provislions of sald
section?

"Sections 564,620 to 564.660 of the Missouri Revised
Statutes of 1949 make it mandatory to secure a per-
mit before acquiring such firearms. These sections
were apparently taken from the Laws of 1921. My
questlon regarding these sections is, do they apply
to such firearms which were acquired prior to the
passage of this law, acqulred by linheritance or
acqulred out of the State of Missouri?

*In these cases, and in other cases where the fire-
arms have been held for many years, never having

been 'reglstered', it would now be impossible to
procure the signature of the person from whom the
weapon was acquired as is required by Section 564.630,
because of the unavallabllity of such persons.

"As far as I can determine, there are no cases cited under
these sections regarding the securing of a permit to
acquire such weapons. My opinion would be that persons
possessing such firearms which were acguired under the
above circumstances, would not come within the provi-~
sions of these sctions because of the impossibility
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of complianee therewuﬁh but that if there are
any further transfers of such firearms, such
transfer should comply wilth the statutes.

"If you will give me an opinion on these matters it
wlll be greatly appreclated as I have rcceived in-
quiries from several persons who wish to comply with
the 1aw as to the possession of such firearms.

Your first question 18, what persons in a third class eounty,
other than pollce offlcers and sheriffs, are exempt from the pro-
visions of Section 564,610, RSMo 1949,

The exemptlon clause of the above section reads as follows:

"x % ¥ ppovided, that nothing contained in this sec-
tion shall apply to legally qualified sheriffs, po-
lice officers and other persons whose bona flde duty
is to exeéute process, c¢ivil or criminal, make ar-
rests, or ald in conserving the public peace, nor

to persons traveling in a eontinuous Jjourney peaee-
ably through this state."

The section prohibits carrying concealed weapons. It is clear that
sheriffs, and their deputles, who have the same powers as the sheriff,
would be exempt.

The term "police officers"” has been held to include all mem-
bers of the police force. Constables would not be ineluded because
your inquiry is as to a third class county, and the offlice of con-
stable in second, third, and fourth class counties has been abol-
ished since 1947, Members of the highway patrol are by Section
43,190, RSMo 19 9 made peace @fficers.

In the case of State v, Davis, 284 Mo. 695, the Supreme Court
of Missouri held that a justice of the peace was a conservator of
the peace. A magistrate i1s made a conservator of the peace by Sec-
tion 542,020 RSMo 1949, which reads: . :

"The following officers shall have power and Juris-
diction to cause to be kept all laws made for the
preservation of the public: peace, to issue progess
for the apprehension of persons charged with crimi-
nal offenses, and hold them to bail; require p2rsons
to give security to keep the peace, and to execute
the powers and duties herein conferred in relation
thereto: The Judges of the supreme court through-
out the state; Judges of the courts of record, ex-
cept probate Judges, within their respective jurls-
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dictions; c¢lerks and deputy clerks of magls-
trate courts within their respective counties;
the mayors and police Judges of incorporated
cities and towns within the limits of their
respective corporations; provided, that nothing
herein c¢ontained shall be so construed as to
authorize the mayors and police Judges of in-
corporated eities and towns to exercise juris-
diction in prosecutions under the laws of this
state, other than.thdsz instituted under sgec-
tions 542,020 to 542,140 for surety to keep

the peace,”

The above listing 18 only partlal, All persons who are made comn-
servators of the peace are exempted from the operation of the stat-
ute, This would also include all persons deputized by sheriffs,

or police, or peace officers, or courts, to conserve the peace and
serve process, civil or criminal, A town marshal is made a conser-
vator of the peace by Section 80,410, RSMo 1949,

The only discussion of this matter which we have been able to
find is in the case of State v. Owen, 258 Sw2d 662, whiech, at 1l.c,
665, reads in part:

"% ¥ ¥The powers, authority and duties of sheriffs
and-of emergency deputy sheriffs such as defendant,
are limited primarily to the county of the sheriffls
election, the county for which the deputy sheriff is
commlissioned, In this case and under the instant
circumstances defendant!s power and authority was
limited to Taney County., Sectlon 57,110, State on
inf, McKittrick, Att'y Gen, v, Willlams, Sheriff,
346 Mo, 1003, 144 S.W. 2a 98, 10k, 80 C.J.8.,
Sheriffs and Constables, § 36, p. 205. Defendant
was a depuby sheriff in Taney County, but under
instant clrcumstances he was not a deputy sheriff

in Boone County, When in another county upon of-
ficial business, which originates in the county of
his election or appointment, a sheriff or his

deputy clearly is entitled to the immunity of Sec-
tion 564,610, But under these circumstances when
in Boone County defendant was not entitled to the

immunity of Section 564,610,

"It may be conceded that the exemption of Section
564,610 was written into that statute for obviously
sound reasons, When within the territorial limits
of hils own county, the sheriff or his commissioned
deputy may be called upon at any time to perform
duties which may require the use or display of the
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weapons listed by this statute. But when

such a deputy sheriff commlssioned as above

is on business of his own and in another county
hundreds of mliles from the county wherein he has
deputy sheriff authority, and where he could not
be called upon under any clrcumstances to conserve
the peace or execute process or make arrests or use
deadly weapons there 1s no logical reason whatever
for the application of the exception., * * *"

- Your second question is whether Sections '564.620 through
564,660 RSMo 1949, apply to firearms which were acquired prior to
the enactment of the law requiring a permit before acquiring such
firearms. We think it clear that they do nct.

Section 564,630 prohibits any person, other than a manufacturer -
or wholesaler, to transfer possesslon of a weapon capable of conceal-
ment upon the body without a permit.. '

Section 564.640 reads:

"Weapons must be stamped. - No person within this
state shall lease, buy or in anywlse procure the
possession from any person, firm or corporation
within or without the state, of any pistol, re-
volver or other firearm of a slze which may be con-
cealed upon the person, that is not stamped as re-
quired by section 564,620; and no person shall buy
or otherwise acquire the possession of any such
article unless he shall have first procured a writ-
ten permit so to do from the circult clerk of the
county in which such person resides, in the manner as
provided in sectlon 564.630."

It will be observed that the above section applies only to ac-
quiring these weapons, and we think eclearly does not have any appli-
cation to weapons which are already in the possession of some indiv-
ldual. '

On December 29, 1955, thils department rendered an opinion to
J. W. Grossenheider, Prosecuting Attorney of Laclede County. We
enclose a copy of this opinion, which opinion.rules on the matter
of the acquisition of firearms in other states. We believe that
firearms acquired by inheritance would be subject to Section 564.610,
supra. .

CONCLUSION

It is the opinion of thisvdeﬁartment that sheriffs, deputy
sheriffs, police officers, members of the highway patrol, town
marshals, Judges of courts and all persons deputized by any of the
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above persons to ald in conserving the peace, or to serve criminal
or eivil process, are éxempt from the provisions of Section 564.610.

It i# the further opinion of this department that firearms
capable of being concealed upon the person, which were acquired
prior to the enactment of the law requiring a permit before ac-
gquiring such firearms, does nnt apply to firearms so acquired
prior to the enactment of the law. o

It is the further opinion of this department that the above
section does apply to firearms acquired by Missouri residents in
other states, or to firearms acquired by inheritance.

The:feregoing opinion, which I hereby approve, was prepared
by my assistant, Hugh P. Williamson.

Very truly yours.

John M. Palten
Attorney General

HPW/14
enc. (1)



