PUBLIC HEALTH & WELFARE, Dept. of: Attorney ‘for Division may act as

referee on appeals to Director of
WELFARE, Division of: Department and may participate in
, hearings. ,

March 12, 1956

Honorable John ¥, Winchester
Nerber, House of Representatives
- 8taddard County |

Bernie, Missouri

~ Dear Sir

I have received your request for an opinion of this office,
which request reads as follows:

"My information is that when hearings are
to be held on claims for Weifare benefits
¢ither the Director of Welfare or the
Director of the Department of Publiie
Welfare and Health designates one of the
attorneys of the Départment or the Pivision
of Welfere to act an Referee at sush hear-
ing while at the sawe time actively con~
dueting the defense¢ as attorney before
-himgelf aeting as Referes,

"Is this progedure allowable under Sec.
or protests against such attorney acting
as referee before the hearing 1s begunt

"Again, can these Directors do anything

they are not prohibited from doing by the
Constitubion or laws or can they do those
things that they are authorized to do by
the fonatitution or laws and those only?

s there any officer authorized to ast
as Referee under the Welfare Code, taken
as a whole?" | :

Beotion 208,080(3), RSMo, 1955 Supp,, provides;
"The director of the department of publie
health and welfare shall give the applicant
reasonable notice of, and opportunity for,
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a fair hearing in the county of the resi-
denee of the appliecant, The hearing shall
be aconducted by the divector of the depart-
ment of publie health and ualfuﬁe,ar a
peferee duly appointed for such purpose
Every applicant on aﬁgaal to the darecter
of the department of publis health and
welfare shall be entitled 6 be present,
in person and by attornsy, at the hear
and ghall be entitled to introéaea into hc
recopd at said hearing any and all evidende,
by witnesses or 88, periinent to such
‘&gp&iaant‘s aikgihil&#yz-ia‘ &11 #uch evi~
' #hall be taken down, preserved and =
ahall bﬁuema & part of the appliscant's record
in said case, and upon the record so made
the director of the departient of publie
Hesalth and welfare ahall determine all qna$~
tions presented by the appeal, and shall make
such deoision ai to the granting of esasistance
and the amount thereof as in his opinion 1z
Justified and in eeatarﬁiﬁs“ﬁith the pravi&iﬁna
ef this ahapta#. .

» , unde tanding %ha&-au ieas$ aaa of k&a attorneys
,jyayeﬁ by ths Divisien of Welfare asts as referee in hearings
onducted under this seetion. It is our further understanding

tha# the position of referee iz one for whieh the Personnel
Department has prescribed the qualifications and the functicns

to be performed. We also understand that the referce, in heaving
an appeal to the Director of the Department of Publie Health and
Welfare, does participate in the hearing hy’interragaaing witnesges
and by endeavoring to obtain, as completely as possidle, all of the
fasts pertinent o the suhéeeﬁ.waztar of the appeal. Presumably,
when you speak of his "activity condusting the defense,” this is
the aet&vi*y o' whilch you pefer, inassuch as there is no other
attorey in,tha heawing who rapresenha the Divisien of Welfare,

‘ &aeﬁiﬁn 208,080(3), above quoted, in previéing for the
referee's condugting a haaring, #8114 requires the decidion to
be made by the Director of the Departuent of Public Haalth and
Welfape. The function of the referee 18 to procure, for the
benefit of the Dirsctor, all of the evidence whigch will eénsble
the Dirvector to decide the matter. In such circumstances, we do
not believe that the refeoree's participation in the heapring would
be & vielation of the appellant'd sonstibubional rights or that
it would prevent the procedure's being a fair hearing. Of course,
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1t would be possible to sonceive of some eiroumstandes under whish
the referee’s condust might be susch as Lo cause the hearing to be
unfaiyr, In such eircumstances, sush unfair eendneﬁ ef the hearing
would be grounds for reversal of the cause on appesl t¢ the eiveul
court under Seetion 208.100, REMo 1949, WUe shall not atbenpt to
detall matters whish mighﬁ cause the hearing to be considered wnfair,
Each sueh hearing would have to be considered on its own faots.

However, the mere fast that the referee is also an attorney employed
“gftgg ﬁiviaian wanld net, in gur eginian, cause the hearing to be
air. -

The oenly resetsnce ﬂhieh e ttn& xn the reper%aﬁAeaaaa in this
gbabe on this subject is found in the sase of Bollingep A3 s%ata
Dept, of Public Health sud Welfave (3t, Louis Court of Appeals),

254 BW24 287. In that came the hearing hald been conducted b&fﬁﬂé
& veferee, and the court stated, 254 8SWad 1.8, 250:

"In the aaﬁe ah bar there ¢ould be no
sontention that the hearing ltself was not
gonducted 4n & falr and impartial manner,
Respondents were presenit in person and
represented by an a%tavney The referde
carefully axpla 9. issues and pro~ .
eedure, Without any restraint o ohjection

the applieants were germitted tavauhmit a1l

the evidence thay desired to offer.”

The question presented by you is somewhat akin ﬁa tha often~
disoussed problem of an administrative ageney's asting as both
progecutor and jJudge in matters befors it. However, a8 pointed
out in 42 am, Jur., Publie Administrative Law, Sectien 21, page
312, Footnote 2:

"The spectacle of an administrativa tribunal
acting as both prosecutor and | judge has been
the subject of mush conment but it has never
been held that such pr@eeéura deniey con=~
3tztntiena1 right M

Under the ciroumstances, we sre 6f the apinien that the conduct
of the hearings in the watber referred to in your opinion request
does not viclate constitutional or statubtory vights and an absaatian
prior to the hearing would not aﬁf%ct the situation, :

Az for your inqﬁiﬁ? regarding the suthority of the Divegtor,
that hia power is limited by the Constitutien and shatubes, 1§
elementary., In 43 Am, Jur,, Publie Officers; Sedtion 280, page 68,
bhe following stabement of the law in this regard iz found:
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"In general, tha powers and duties of
officers are presoribed by the @ansﬁatutian
oy by statute, or both, and they . . ‘

by the terms and nesegsary implisation of th
grant, and mast be exesuted ih the manner

direaaaa and by the officer specified, If
soadan ﬁmwara are desirable, bthey myst be
conferred th& proper authoprity. They can~
not be merely assumed by administrative _
efi&eera; nﬁw gan they be ereated by the courts
tiétha spoper exereise of their judieial fHme-
B«

3

sourge, bhe Bi##@tﬁr also hay ina;éuntai and implied powers
neeaaaa&y to enabie i €0 perfornm the dubles expressly imposed
upon him. Thus, in 43 Am, Jur., Publie Offieers, Sestien 250,
page 69, the law is atated as follows:

" % % % The dubies of a public office inolude
all those whieh fairly lie within its seope,
those whish are éssential to the sccomplish~
ment of the wain purposes for which the effice
wse oreated, and those which, although ingi-
dental and aeilazera&, are germane to, op
gerve Lo promete or benefit, hha a&;T"jlth*
went ¢f the principal purpos But thede
implications ave not to be ax%enﬂeé bayaaé
the fair infepences to be gathered from the
eircumstances of each case,"

Ag for your guestisn as to the autheriﬁy of any officer to agt
as & referee undnr the VWelfare Code, we are of theé opinion that
Section 208,080, above quoted, is sufficient to authorize the
Director of the Depértment to designate referees to hear appeals
to his office, In sush sircumatances, the matter of what particular
officer ghali be designated to perform sush fundtion vests within
the disaretion of the Direstor and his designation 18 sufficient
to confer the authority upon the person so dedignited,

CONCLUSION
Therefore, it is the opinion of this offiee thab:
1. An attorney eémployed by the Division of W&&:are may be

designated az peféree by the Director of the Department of Public
Health and Welfdare to hear appeals to the nxr@eear under Section
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208.080, R8Mo, 1955 Supp.s such referee may actively participate
in the hesring conducted by him; and an dbjestion by Hhe appellant
pricy €0 the hearing against the attorneyts asting as referee
would not preclude such prosedure;

2, Qha Directer 6f the Bapartmanﬁ of Publis Health and
Welfape &nd the Dirsctor of the Dividion of Welfare pob#iess only
#uch authority as smay be conferred upon them by the Oonatitubion
and atatutes and sush a8 necepsarily might be implied to enabla
thew to ﬁ&rf@wm the duties expresaly imposed upon them;

3. Th& &aa?'fftian by the Diredtor of thée Department of
Pubite Health and Welfare of a person to ast as referes in @ haaps
ing, under Sestion 208,080, RSMo 1949, is sufficient to gonfer
authority to zot in sueh capacity upon the person so designated.

Tha forsgoing np&ni@n, which I hereby approve, was prepared
by wmy Assistant, Robkert R, Welborn.

Yours very truly,

JOHN M. DALTON
o Attorney General
RRd:ml




