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BOARDS Oi' EDJJCATION: Boards~ df education are authorized 
SCHbOL DIS'TRICTS: 

(ANNEXATION OF DISTRICTS: 
TRANSPORTATION OF SCHOOL CHILDREN: 

under Section 165.303, RSMo 1949, to 
transport pupils from territory 
annexed prior to, as well as sub­
sequent to, the effective date of 
this section. · 

r- . 
FILED April 18, 1956 

Honorable Hubert Wh.ee1•r 1 
Department ot i4u-eation 
Jefte~•on Building 
Jetfe.rson Oi ty; Miae.ou.l!'i 

Dear Mr. Wb.Et&l~U!l 

fbi s will «elcftowltHi~• re.EH~ipt ot yo.ura op1n1 on Mqu.est of 
Ma.roh ,30, 19J6.1n Wh.ieh yotJ; -.sk the :fol],()wingt 

"tnqu1i'f has c~ toth1$ :0.$p~rtment request• 
1ng 1nfomat1<>n about t;he l«w~r whtch relate 

. tif> the t~-.ntp(l)rtation ()f:. ·· pap11tiJ of annex•~ 
terr>it<>l't• and the.t~ app11oat1Qu to C~oho~l 
d;t,st~t.o~s. $e•t1o~ li$~)0)1 NSMo 1949 pr~ 

· v1d4la ttul.t wheneV'e.i' an •ntlre. d1A~tr1o.t o~ e. 
pa~t ·. ~t a di $tr1o1f ~l~ll h§ve ~een .~e:Jteti. to 
a to- o.r cttr d1$i~:v c"f; ·a.• pr&viie1n 'UH .. 
tton ~4$.300 tne ••nool bQ.ara ts auth.oP1Hd 
to pt-o~4• t~anspo_..j•t~f>n tor lh•. pup11a ot 
the ann~~~d 41atJiit(et -~ ·paxo;t ot. dia.trtct. 
~his law wa.& ~nact;el\ b:y the .fU.~y·f~~th a.n ... 
eral AastaX!lbl7 and ;.bf>qUe e:tfteeti ve ~n July 1..8, 
;1.~48. '·. . 

'.~;-.,:.- • t- -:i·:. .. . . 

"Many ~i>wn or oi,tly sehQ¢fl d,istriots in this 
$tate have re~ettifd: d;r aM$xe4 otnex- dist~io'bs 
Oli' plLl'~'lr'Qcf d1sti.'!1:ovsr ,.,~n,te of •uch annexa• 
ttons-·t~.()k place prior ~() ;Suly ·1e, l94S and 
manr o'1dx&rs subsequent t~>thts dat•,. Boards 
ot edud-Gition h~ve :in ·-~~~al. (llst~lets whe~e 
te~~1to~ was ~ece1ved l)f "Q•~atton; tound 
1t ne~tuussary; and have provided t;J!an$port~t1t>n 
fc;;~ th$ pupils;c espec1-.ll'J .f:or the annexed 
Q-ea.e reee1vtld after t~ etf.ective date of the 
law which author!~;ed transp()~ta.tion. Th~ ques• 
tlon at issue in ~hia inqu~~ is whether the 
$Chool board has auth.orit7 un.de:r tb.is law to 
transpo.li't pupils t;po.• tel-nto117 whiQh. 't(a$ 
&.rulUed prior to July 18, 19.48 Wb.~n there was 
n() law authorizing' sehool boa.r:ds to tranepo rt 
pupil& t~om such te:rrit&ry. 



Hen~rable Hubert Wheeler.; 000lll11s$1.oner 

"1'b.e authority of ·the board ot education to 
tl:*ansport pupils from ann:$xed d1str1~ts Ol'* 
parts of districts also involve$ the laws 
which provide for the d.istributio:tl of state 
transpQrtation aid. Section 165.143 prov1d.tts 
that $.UY scboo);. district wb.ioh makes provision 
tor tl?anspo~ting 1 ts 'pupils as provided by law 
shall J~e;~e1ve $tate a14.' . There is no question 
aoou:& t~ .-.ppcrtiQnmtmt o:t state a:td fo-r the 
tran'spertation ot pttp11s tr®t te~riteey which 
h,as bef-14 annexed $1noe the enactment ot Section 
16$. )0) lttlT 181 1948. llowever it boards ot 
edu3-.t;to.n. s~W-4 h.~ve the 1•$•1 au th.ori ty . ~o 
transpo~ pup11s t~:m ttr:r1t~r1 whi.ch was a.nnax­
ed pr1orto the eft•etivt date of this aot, the 
diat~tct woul¢ als~ quality tor state tl'ana ... 
por.ta.~19:n aid;tc · · 

. . 

"Tr&.n.spo.t\ation aid has never been paid by the 
Sta.te :Pepartlflt~'b ot Edu~atton to any diat~iot 
to.r the t'Jtana:Por~ati~n bt pupils trom territory 
wtl.ich. wa• atmelt&d p~1or· t() paasl\ge of Seotion 
16,P.)O.). This Depa~tment has conatrued this 
act to. apply only to &Mention& subsequent to 
th.e d:a.tta" 1 t became law., .. July :t8.. 1948. The 
context ot Seation 16)~>30) ind:tnat$(t that it 
applies only to some eient taking plaee·ln the 
fu tu.re after the taking ettee t of the law. No 
provision '-s madEt in this act tor- sehool boards 
to t~ansport pupils tromterritory am1exed. Pl:'ior 
to the an•ctmtult of this law~" 

ttTl1.e phrase t shall have been' is future perfect 
tense, whiala zoepresents a.n event as completed 
in future time,. a.nd doeJ not refer to the past, 
therefore when used in the statutes' it would 
indicate that whi¢h is tebe dqne and perfected 
af'ter tll$ date of the ena.e~ent of the law. 
Tb.e provision of Sectien 16!)~303 whion provides 
that 1 •••• whenever an entire district or part 
of a district shall have been anne:Ked -to a city 
oJ? town district and authorites the board to 
provide transportation• . seem.$ to eontempla.te an 
action to be perfected in the future subsequent 
to the date of the enactment of the law. July 18, 
1948 •. Theretore it would appear that boards of 
education would have no authority to transport 
pupils from territoey annexed prior to the enact­
ment of this law. Also the district would not be 
entitled to reeei ve state aid for such transporta­
tion. 



Honorable Hubert Wheeler, 0olJ.Ill1isa1oner 

"I ah.all appr•ciate you~ adrlce and official 
opinion in answe~ to th$ following questions: 

1. Are bouds ot $du~at1on autnor1$ed 
br Section 16p~.J03 tq t:r"ansport pu.pils 
o~ly trom ~e~rt tox-y a.jltt~ed $tibsequent 
to the enactment <tt th:ts law which be­
e.$ille e.treet1 ve tl'ttlf 18, 1948 ·or i$ this 
law general eneugh. to extend the •uthor• 
1.tf to tri.Ulepf.).rt pupils from t.rri torr 
~e:ted prlor} to t~•· pass.age ot this act? 

' 
a.c $inc& $ta\• a1.4 3li$ll be patd ~der 
See'ti&n 16$•143 ttJ ant school diartrict 
wb:fch makes p:rov-ia1on tor transporting 
tt• p~pils as ;erov.islitd-& ~Aw, ~uld the 
appertionmeiit ()f sut$:· a]."d ~l1mi ted or 
~&tl'i.eted to a.uoh i;li'ansportation as has 
been .. legally autb.orized by law?n 

A~tio].e I, $cect1on 1) "Of th.e 'J-945 Oonstt tut1on of Missouri 
prohibits laws which operate r>etro.speet:tvely. Said S•et:ton reads 
as follows c · 

"tphat no ex post facto la:w1 nor law btipairing 
tb.e obligat;J.on of oontr'aets, or ~etrospeetive 
in 1 ts operation,. or making any irrevocable 
grant ot. sp$cial privileges or il:rmlu:n:t ties; can 
be enaeted." · · 

It appears to this wri 'b$r1 h.owever, that Section 16,5.303, 
RSMo l949t does not operate retrospectively. Said Section reads 
as follows: · · 

"wnenever an entire district or a put of a 
dii!Jtrict shall have been annexed to a city, 
town or v. illa~e s. chool diet. riot,. as. provided 
in section 165) .. .300 1 the school board of the. 
e1tyt ·town or village school district to which 
tne disttJict or part of'· district is annexed is 
hereby auth¢riaed to make peoessacy arrange• 
ments to tr>ansport the pupils ot tb.e annexed 
district o:rpart of district to the school or 
schools designated by the board for said pupils 
to attend." 



Honorable Hubert Wheeler, Qo-sa1oner 

It is a well'!'Oaettled rule or construction that constitutional 
and statutory prov-isions are to be t;oru~trued as having a prospeo• • 
tive operation o);).ly tmlems a. d1.ff~.rent. intent is ev1ci.ent beyond· .. 
rea.sonabl~ q~stion (State ex rel. Scott v. :01:rekx1 2.11 Mo, ,$68f 
$77, lll SW 1) ~ . Row&Vel?, a #tatl;lte is not retrospective mel?ely 
because a part ot tJ:u~ requieites :torr i~s action 1a d;rawn from a 
time antecedent. 'bQ 11ULpaesing. (Eud.:+iQh on !ntel?pre.tation of . 
Statutes• Sec. 280'1 p~ J77# State -~ ~l,. l1o$s to tJ~uJ ot Drainage 
D1st, No 1 . 8 rif Pend soot o!untr v• U.:nertil .A.l:lleriean Lite Ins, co., 
),36 Mo,. ~29, 8) 8)!2d 68, 74} • . . .· . . ·. . 

Tne stand~· dtf·in1i;:ton ot e. ~t:r~speotive.law ls: as set. 
ro:rth in Dye v.t Scla()o~ D:tstjf No. ~a/of P~uk1. O$unty. 155 Mo~ 
2..31 1 195 SW2d ts74• 819, wb.ere d;1he O?Ul!'ff .aaidt . 

!)'·, ·>: 

••* * * A.. re.troi.\lpeeti v$: .l.!tw is one that relates 
be,ck t9.t and gives to.~ p~eY1ous transaction, 
som.e d!.rte~nt l~gal ef~&C't from that which 1 t 
had und~;t? the law when it .Qoaurred. A statute 
is r.~;ot iretrospeotivem$r~lybeeause it relates 
to antecedent transaet!ons 1 where it 4aea not 
Change their legal e:t"t"ec~. · * * -tt-n 

Quoting from Sedgwick on Statutory and Constitutional Law. 
the cou~t said in State ex rel. v. General American Lite Ins. Co.; 
supra; SW2d l.o. 7.3: 

n t A statute which tak$$ away any veste4 right 
acquired. under existing laws, or oreates ·a new 
obligation, or imposes a new duty, or attaches 
a new disability, in respect to transactions 
already past is to be deemed retrospective or 
ratroactiv••'" . 

As seen, retvospeotive means 0perative in the past. Section 
165.30.3, supra, do~~ts not requi:tia transportation to.be furnished 
prior to the ef'fective date of the act. Su~h would be an:im.possibility 
in that an act to be done cannot be perf'omed in the past. Oonse• 
quently, the section does n®t operate ratvospeot1vely. 

A law may apply to the past, however, without. being retro• 
spective. The statute in question (165.303., sup:ra); applies to 
the past as well as to the future. It prottida$ that lfuenever · 
there shall have been an annexation, as provided in the preceding 
section, 165.300, RS~1o 1949, t:ransportation must be arranged. 
The construction to. be given the words ''shall have been" depend$ 
upon the legislative intent. The words were construed in the 
oase o:f Gul.:f Refining Co. v. Evatt, 74 N.E., 2d 351, (0hio) in which 
the court said at l.e. 355: 

-4-



'*we fil.+"$ ot the opinion that 1 t was the des.ign 
and pt:ll'pOse of this legiallation to embrace any 
s1tuat1Q:h wh~re 1 t • shall h$.Ve been detemined' 
'that the property 'should J1Qt nave been assessed 
a$ t r~al ty or in whioh. the. property • shall have · 
been removed' from the raaJ.t.y duplicate. We 
are persuaded that tf . the .·General J\ssemblt had 
in.te-nde(,\ th.$ section to Q.pply only to tax years 
after it.s· enactment, it 'lflould have !l&id 'snail 

, be' inst;ea,.d of • sbdl ta.a\i'$ .bee:nt 1 just as; it it 
had .. int,nde(l: tb.• provtstob.$ of such section to 
apply only to t.u ft>al's preeeding 1 ts e na.ctment, 
1.t would b.av• $aid 'haJ beethl Therefore,. the 
pb:t'ase ~'•ball have beent ;qpe$;%'.S to have been · 
destjp.Ejj"l1 entployed. toi!·.~he pl.lrpo$e ot making 
the stat,u.te ttppl ioable to tu years preceding 
it$ enactment as tfell a.s to tax years subsequent 
tn•retq• * it- -s~<" 

I.n tine caa~ ot: Cl11.rk et al. v. Kansas City, st. L. & c. R. 
Co., 118 s.w. 40, a19 Mo. 524, tb.e court at l.e. 535 construed 
the •am.e words as follows= 

tt'rherei'c>re, if the law says it is to operate 
o;nly u.pGn oases to be brought the:NuU:ter, it 
1 t. in tenas excludes ·pending eases~ then We 
b.avt.J :ao'tihihg to do but to entorce it. .Attend• 
ing to that view, we d.o not: read the statl1tes 
a.e ocntandetl by eounsel tor the respondent. 
Its u.se ot th$ tutur~ form o.f the vera 1 t commence, t 
a$· developed in the pb.:rase 'shall have been 
coll'lmf)nced, t in correct ul!iage in the discourse 
ot g&Qd writers and speakers; includes the past 
as wll as the f'u.ture. That phraseology in a 
statute has b~H~n held by the Supreme Ool.lrt of' 
Oonnectieut to be 'susceptible of ;both past and 
fu.ture application; they (the words) furnish a 
convenient form fer legislative u.s~ when it is 
desi~e.d to give all . ..;.inol.qsive force to a single · 
expression. Therefore a.s·they :may mean future-
or past and future .. it beeomes a question of 
legislativG intent in eaoh statute •' (Norris 
v. Sullivan, 47 Conn. ~.74). To the same effect 
is People e4 rel. v. Board ·of Education, 110 
N .Y • Su.pp. 769." 

See also the ca.se of Norris v. Sullivan, 4 7 Conn. 4.74, where 
the Supreme Court (}f Connecticut said; · 



"~b~ wo~dl!, •eb.all .have levi•d* are sutceptible 
of both past and tuture .6\.PP~ica,tion, They fur~ 
nish a o.onvEmi$Ilt form of legislative use when 
it is deaired to give al.l..;ine.luaive force to a 
single ~xpl"&SSiOJ1• Tb.eret.or• AS they m~y mean 
.future,_ or put and fu.tu.r:e,. 1 t o~comes a que$• 
tion of legislative intent 1n each. statute , 1

t 

l.Po~ a similar eonatruetion~ S$.6 People ex ~el. Eokersen v • 
Town :Board otEduoation. etc. of School' Dietriet No. 10 -vettst~aw. 
110 N ,Y .s. 769, 126 Ap.p • Di v. 414. · ... · . 

; 

It appea;-s to this wri t.er that~:-uh' .-leg~slatu:re intended for 
the &eotion (16.$~301.- swpra); to a~p.::Ll: tq ·tb.e past a.a well as to 
the tuture•that 1 '$hall have been e.nh111lted'' was intended to mean dis~ 
tricts annejted u.nd~r the an:nexatioif se.etion U.6!).300, supra), and 
not to nl$an dist-r:l;ets annexed subs-equent to the effective date of 
this pa;vtieul.ar statute. A di:ff'erf.tnt o~nstruction would be in 
opposition to our cOcncept of fai,rn$o.$$ .and equality ~d~r the la,ws 
since it W'ould 1 in effeo~, unde:r S$ction 16$.~4l RSMo 1949, 'allow 
tree t:t'ansportation to children in d1$tJ?tots annexed su.bseque:nt to 
the etfeetivedate of the statute While it would deny the same to 
the ~hildrenin the districts anne~ed prior to tb:e ettective date 
of said statute. 

Since 1 t has been concluded that Section 1.6,5 .303, supra1 applies 
to the past aa well as to the future, it does not seem necessary to 
answer the seearid question in the opinion request. 

OOlHJLUS-ION 

It is therefore the opinion of' this office that boards ot 
education are authorized. under ~action 165.30)1 RSMo 1949, to trans• 
port pupils .from territory annexed prior to, as well as subsequent 
to, the effective date of this section. 

Very truly yours, 

JOHN H. DAI.~TON 
Attorney Gener-al 


