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?.hj, E.g}’ April 18, 1956

Honorable

Hubert Wheeler, Conmissioner

Department of BEdueation

Jeffereon
Jefferson

Bullding
City, Missouri

Dear Mr, Wheeleri

This
March 30,

will &@Ehewledgé receipt of your opinlon request of

1956 in which you ask the fellowing!

"Inquiry has come tothis Department requeste
ing information aboubt the laws whioch relate

45 the transportation of pupils of annexed

-vides that whenever an e

sayritory, and their eapplication to school

disbricte., Beotion 165,303, RSMo 1949 pro=

ntire diatrict or a
ave been annexed to

part of a district shall ha |
a town or city dlstriect, a8 provided ln Seow
tion 165,300 the school board is authorized
to provide transporbation for The pupils of
the annexed district or part of distriot,
This law was enacted by the S8ixty~fourth Gen-
ergé.ksﬁﬁmhiy and became effective on July 18,
948, o » A

"Many town or city school distriets in this
state have received or snnexed other distriocts
oy ‘partg of distriectsy some of such annexa-
tilona ‘taok place prior to July 18, 1948 and
many others subsequent to thls dates Boards
of adudation have in several dlstricts where
territeory was received by snnexstion, found

it nescessary, and have provided tranaportatlon
for the puplls, especlally for the annexed
areas repeived after the effective date of the
law whish authorized trangpertations The ques-
tion at lassue in this inguiry is whether the

gohool board has suthorilty under this law to

transport pupils from territory which was
annexed prior to July 18, 19L48 when thers was
ne law authorizing school beards to tranaport
pupils from such territery.

Boards of education are au
. under Section 165,303, RSMo 1949, to
transport pupils from territory
annexed prior to, as well as sub-
sequent to, the effective date

thorized



Honorable Hubert Wheeler, Commissioner

“"The authority of the beard of education to
transport puplls from annexed districts or
parts of districts also inveolves the laws
which provide for the digtribution of state
transportation aid, Seetion 165,143 provides
that any school distriet which makes provisien
for transporting ite pupils as provided by law
shall receive state ald, There is no question
about ths apportionment of astate ald for the
transpertation of pupils from territory which
has been amnexed since the enactment of Sectlon
165,303 July 18, 1948, However if boards of
sducabion ahegi& have the legal suthority to

 btransport puplls from territory which was annexe
ad prior to the effsctive date of this act, the
districet would also qualify for state trans-
portation aid, ' S

"Transportation ald has never been paid by the
State Department of Edueation to any diatrict

- for the transportation &f pupils from territory
which was amnexed prior to passage of Seetion
165.303, This Department has construed this
act to apply only bto anhexations subsgequent to
the date 1t became law, July 18, 1948, The
context of Section 165,303 indicates that 1t
applies only to some event taking place 1n the
future after the taklng effeet of the law, No
provigion 18 made in this aet for school boards
to transport puplls from territory ammexed prior
to the anactment of thig law,:

"The phrase 'shall have been! is future perfeect
tense, which represents an event as completed

in future time, and doesg not refer to the paatb,
therefore when used in the statutes it would
indleate that which 1s t¢ be done and perfected
after the date of the enactment of the law,

The provigion of Section 165,303 which provides
that '.,..whenever an entire digtriet or part

of a district shall have been armexed to & city
or town dlstriet and authorizes the beard to
provide transportation' seems to contemplate an
action to be perfected in the fubure subsequent
to the date of the enactment of the law, July 18,
1948, Therefore it would appear that boards of
education would have ne authority to transport
pupils from territory ennexed prior to the enact-
mnent of this law. Also the dlstriet would not be
entitled to receive state ald for such transporta-
tion,

— l,_



Honorable Hubert Whesler, Gammiaaioner

”I shall appreciate your advice and officlal
opinion in answer to the fallawing guestionss

1. Are bosrds of aﬁueatien authorized
by Section 165,303 to transport puplls
only from %evritavg annexed subsequent
to - the enactment of this law which be-
caine effective July 18, 1948 or is this
- law general enough to extend the authorw
1%y to transpbrt pupils from territory
amnexed prier to ﬁhs passage of thils act?

24 8ince mtate aid shall be paid under
" 8Sagction 165,143 to any school distriet
which makes provision for btransporting
1te pupils ag provided b %ﬁg would the
apportionment of such a limited or
restricted to such %ransportabion as has
3 baen legally aubharizaa by law?"

Artiale I, &eatien 13 ‘of the l@hS Constitutlon of Missouri
prohibits laws which operate retrespectiv@ly. Said Bection reads
as followst

.“That no ex poat facto 1aw, nor law impairing
the obligation of contracts, or retrospective
in i%s operation, or making any irrevocable
grant of apecial privileges or immunities; can
be enactea.

It appaara to this writer, h@ﬁaver, that Seetion 165.363,
RSMo 1949, does not operate retrespectively. Said Section resds
es follows:'- .

“WheneVer an entire district or & part of a
district shall have besen ammexed to a city,
town or village school district, as provided

in section 165,300, the. school board of the
eity, town or village gchool district to which
the distriet or part of district is annexed is
hereby authorized to make necessary arrange-
ments to transport the pupils of the annexed
digstrict orpart of district to the school or
seheols designated by the board for said puplls
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Honorable Hubert Wheeler, Commissionsr

It is a wellegsettled rule of construction that constitutlonal
and statutory provisions are to be construed as having a prospscs -
tive operation only unless & different intent is evident beyond -
reasonable question (8tate ex rel, Scott v. Direkx, 211 Mo, 568,
577, 111 8W-1), . However, a statute is not retrospective merely
because a part of the requisites for ita action las drawn from a
time antecedent bo 1ts passing (Endlich on Interpretation of
Statutes, Sec, 280, p, 377; State ex rel, Ross to Use of Drainage
- Dist, No, & of Pemiscobt County v Genaral Amsriean Life Ins. Co.y
336 Mo, 829, 85 swzd 68, Th).

The atandard definitlon of aﬁretraapeative law 1a as set
forth in Dye v, School Dist, No, 32 of Pulaski Gaunty, 355 Mo,
231, 195 swaa é7u, 879, where the ogurt saldt

e oo A retraapeaﬁive 1aw is one that relates
back t0, and gives to a previous transaction,
sone diffarant legal effect from that which 1%
had under the law when it occurred. A statute
is not retrospective merdly because it relates
to antecedent transactions, where it does not
¢hange thelr legal effect, « "

Quoting from Sedgwlek on Staﬁubery and GConstitutional Law,
the court said in State ex rel, v. General American Life Ins, Co.,
supra; SW2d l.o, 73¢ S

"tp statute which takes away any vested right

acquired under existing laws, or creates a new

obligation or imposes & new duty, or attaches

a new disabllity, in respect to transactions

already past ls to be deemed retrospective or
- retroactive,'"

As seen, retrospective means operative in the past. Sectbion
165.303, supra, does not require transportation to be furnished
prior to the effective date of the act, Such would beanimpossibility
in that an act to be done cannot be performed in the past. <Conse-
quently, the section does not operate retrospeotively.

A law may &pply o the past, however, without being retro=
spective., The statute in gqueation (165.303, supra), applies to
the past as well as to the fubure. It provides that whenever
there shall have been an annexation, es provided in the preceding
section, 165,300, RSMo 1949, transportation must be arranged. '
The econstruction to be given the words "shall have been" depends
upon the legislative intent. The words were construesd in the
sase of Gulf Refining Co. v, Evatt, 7l N.E. 24 351, (Ohlo) in which
the court said at l.c. 355

ljm




Honorable Hubert Wheeler, Commissioner

"We are of the opinion that it was the design
and purpose of this legislation to embrace any
situstion where 1t tshall have been determined!
that thé property *should not have been essessed
as' realty or in which the. greparty 'ahall have
‘been removed! from the realty duplicste, We
are persuaded that if the General Assembly had
inbended the seetlion to apply only to tax years
after its enactment, it would have sald 'Yshall

. be' instead of *ahall have besn'y just as, if it -
‘had intended the provisions of such section te
apply only to tax years preeeding 1te enactment,

1t would have sald '‘has been,' Therefore, the
phrase 'shall have beent apy&ars to have been -
designedly employed for the purpose of msking
the stabtube applicable to tax years preceding
its enactment a8 well as to tax years subsaquent
tharabaq # @ " -

- In the case ef Glark et al. Ve Khnsas City, St., L. & C, R,
Co.s 118 S.W, Lo, 219 Mo, 52k, the eaurﬁ at l4c, 535 construad
the same words as fellawsz

"Therefore, if the law aaya it ia to operabe
only upon cases to be brought thereafter, if
it in terms excludes -pending cases, then we
have nothing to do but to enforece it, Attend-
ing to that view, we do not read the statutes
as contended by counsel for the respondent,
It use of the future form of the verb, !'commence,’
as developed in the phrage 'shall bave been
commenced,? in corrvect usage in the discourse
of good writers and speakers, includes the past
a8 well as the future. That phraseclogy in a
statute has been held by the Supreme Court of
Connecticut to be 'susceptible of both past and
fubure application; they (the words) furnish a
convenlent form for legislative ume when it is
desired te give all-inelusive force to a single -
expression, Therefore as they may mean future,
or pagt and future, it becomes a question of
legisletive intent in sdch statute,' (Horris
v, Sullivan, 47 Comn, 47l)s To the same effect
is People ex ral. ve Board of Eduecation, 110
H.Y. Supp. 769."

See ala@ the case of Norrils v.'Sullivan, L7 Conm,. 474, where
the Supreme Court of Connectlicut said:
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Honorable Hubert Wheeler, Commiasioner

"The words 'shall have levied' are susceptible

of both past and future application, They fur-
nish a eonvenient form of legisglative use when

it 1s desived to give all-inclusive force to a

single expression, Therefore as they may mean

future, or past and fubure, it becomes a ques~

tion of 1agialative 1ntenﬁ in gach statute."

Por a aimilar a@natruction, aee anple ex rel, Hokersen v,
Town Board of Hducation, etec. of Sechool Bisbrict No. 10 Haverstraw,
110 ¥.¥.8, 769, 126 Appe. Div, hlh.;};v ,

It appears to this writer tha he legialature 1ntended for
 the section. (165‘303, supra), to appl ‘to ‘the past as well as to

the future-that "shall have been annexed" was intended to mean dise~
tricts annexed under the annexation section €165,300, supra), and
‘not to mean districts annexed subsequent to the effective date of
this partieular statute. A different conmstruction would be in
opposition to our concept of fairness and equality under the laws
since it would, in effect, under Seetlon 165.143 R8Mo 1949, allow
free transportation to chlldren in districts annexed subsequent to
the effsctive date of the statubte while 1t would deny the same to-
the ehildren in the districts annexed prior to the effective date
of sgald stahute¢

Sinee 1t has besn concluded that Seetion 165,303, supra, applies
to the past ag well as to the fubture, 1t does not seem nscessary to
answer the second question in the optnien request,

OONCLUSION

It ia thersfore the opxnion of thig office that boards of
education are authorized under 3Jection 165,303, RSMo 1949, to trans~
port pupils from territory armexed prior to, as well as subsequend
to, the effective date of this section.

Very btruly yours,

JOBN M, DALTON
Attorney General
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