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" PROBATE CODE: . .Effect of new probaté code law as to |
EXECUTORS AND ADMINISTRATORS: attorneys and executors or administrators
EMPLOYMENT OF ATTORNEY: . in the administration of an estate. |

April 23, 1956

Honorable Lee €, Bubton

Member, House of Reprssentatives
Slaty«Eighth General Assembly
Jeffergon City, Misscurd

Deayr 8iry

ﬂhié'ﬁill éﬂknawaedge reeeipﬁ;ijyaur opinion request of
Mareh 27, 1956, a copy of which 15 set out as followst

"A perious question has arisen as to whether

or not geetion 473.153, RSMo 1955 Supplement
{Seotion 73 of House Bill No. 30, 1955 CGeneral.

Asgembly) prevents an executor or administrator | )
from applying for letters in the Probate Court, e
snaging an estate and [iling inventories and

sebttlements without employing en atbtorney, 1

have been advised that the employment of an

attorney is no more necegsary under this proe

viiian;%han it was under Sestion 48,030, RSHo

1949«

"I wish to request your opinion, therefore, as

to whether or net an executor or administrator

is required to employ an attorney in connection
with the admihistration of an estate where econ-
troversles do not arige.'

In answering your question, certaln statutes should be in-
gpected,

Section h&ﬁ.iOO,_R&M@ 1949 reads as follows:

"1, In all settlements of executors or adminis~
trators the court shall settle the same accord-
ing %o law, allow all disbursements and eppro=-
priationsg made by order of the court, and ell
reascnabls charges for funeral expenses, leas~
ing resl estate, legal aedvice and service; and
collecting and preserving the estate, alsgo a
reasonable ¢oat fer a surety company bond, if
the court deems it Just and proper under all
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the cirsumsbances connected with the estate
to allow cost of such bond, end as full come
pensation for their services and trouble &
commission of five per cent, on personal
property and on money arising from the sale
of real estate; and that a surviving partner
or partriers, in administering upon the effects
of the eeparﬁnerﬁhip, shall be allowed a com-
nisslon of three per cent on the interest of
the decaasad‘parhnar ror 1ika services and
trouble, - ,

"z, Previded, that whenaver'tha exeeutor oy’
administrator dles, resigns of 1s incapacitated
durin% the time he is acting as an exscutor or
admin strater, and before he ia finally dis~-
charged from his duties by the prabate court,
and before any final distribution has been made
of the assets of the estate the probate judge
may allow eompensation beded upon the propors
tionate part of the gervices and trouble render-
ed for the perloed of time such deceased, re=
signed or ingapascitated exscubtor or administrater
actually served as such executor or administrator,
and provided that such compénsation for services
rendered by the deceased, resigned or incapaci~
tated executor or administrator and that of the
executor or administrator who gompletes the work
as such execubor or administrator shall not ex~-
ceed a commission of five per cent on personal
property end all money arising from the sale of
real astabe.“

Section L84.030, RSMo 19&9 reads as followss

"1, No person whomsoever ghall practice in the -
probate court, it being a court of record, other
than = regular, lleensed, practicing and repu=
table attornmey, so authorigzed in this state;

and no person shall recelve any pay nor compenw
sation for any legal service, for making settle~
ments, annual or final, filing petitions or other
documents in any estate, other than such regularly
licensed attorney, and no probate court shall allow
nor permit any pay or fee for any such services to
any person, to be taxed, in any estate, other than
to a reputable attorney, elther directly or in-
directly, for any purpose. Nor shall any adminls=
trator or executor or guardlan employ or pay to any
such person other than an attorney.

-~
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"a, The prﬁbate eourt shall nat allow any
unreasonable, excessive or unjuab fes or gome-
 pensation to be taxed to any attorney, in any
" ¢state; and in no case shall such court allow
" any- fee whatever when the uerk, garvice or de~
- wviece done or performed or glven by any attorney
: Hia ‘wrong, improper or injurious to the estate.
geraen whomsoever practicing, charging or
‘race ving fees in the probate court without
" being an abttormey as herein required shall be
gullty of a misdemsanor and upon a conviction .
$hall bé punished by a fine of not less than tén
dollars noy more than one huandred dellars, or by
" imprisomment not to exceed thirty days in the
county Jail or'by both such fine and imprisone
ment; provided, nothlag in thig section shall
be so construed as to prevent any executor,
- administrator or guardian from making their own
‘gettlements and management of thélr estates if
- 'ix-the opinion of the ecourt entered of record
_such persons are gapable of go deing and the
~estabte will not be injure ‘
1ega1ly anﬂ prﬂgerly admi

7 Tha new’ s&etien replacing Santian3265¢lﬂ0 and h84,030 is Sece-
tlon 73,153, Cum. Supp. 1958, which is a part of the new probate
eede ) Missmuri anﬁ reads as faiiewa..,A

"1, If a bestater by will makea provision for
the compensablion of his exécubor or adminig-

- trator; that shall be allowed ‘and taken as his
full compensstion unless he files in the court
a written instrument renouncing all claim for
the compenaaﬁian provided by the will before

- quallifying as execubor or administrator, When

no compensation is provided in the will, or
when there ig no will; or when bthe execubor or

- administrator renounces all claim to the come
pensation provided in the .will, the compensation

- of the executor or administrator shall be deter«
mined pursuant to this section; When there is.
ohly onie exscubtor or aduninistrator he shall be
allowed as the minimum compensation for his ser-
‘vices the following percentages of the value of
thé personal property administered and of the
proceeds of all real property sold under order
of the probate ecourt,

Ly T
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On' the fimt....$ 5.@@9,,‘ 5 . per cent;
Oh the Noxtseeesse 20,000, L per ¢enby
' On the hexbieesvse 75,000, 3 per cent}
On the nexXtesess 60,909, 2 3/ per cent;
On the nNexteesee 00,000, 2 1/2 per cent}
On all overssses 1,000,000, 2 per cent,
In any case where reasonable cﬁmpenaation to the
exeeutcr or adminisﬁrator 8 in ‘excess of the
minimen provided in the above schedule; the eeurt
shall asllow guch additional compensebion as will
 make the compensabtion of - executor or adminia~
- trator reasonable and adeq » Perfomance by
the executor or administ -of extraordinary
“gervices 1§ not ne@essary.‘,‘anﬁitle him to such
additional compensation, ' Such pereentages shall
be dompubed on the value of the personsl property
at the time of disbursement or distribution there-
of, except that where it is nedessary to allow
compensation before, the property is dlsbursed or
distributed, or to allow ¢ nsetion to an exeoum
tor or administrator who hag been succeeded by
another axecutor or admini vor; the court may
determine the falr markebt valus of property at the
time of making the allawanee and ‘base suech percente
age thereon, o _

“2 When there are two. op more joint or sueaeasar
‘exéoutors or administrators they shall be allowed
in the aggregate reasonable compensation for their
gservices, not exceeding twice the minimum provided
for in the schedule set forth in subsection 1 or
five per cent of the value of the personal property
administered and of the procesds of the real prop=-
erty sold under order of the. probate court, whiche
‘ever is less; exoept that this meximum limitation
shall not apply if possession has been Laken of
real property pursuant to order of the probate
court but such real property has not been sold under
order of the probate court, or if extrasrdinary
services have been performed. - Where there are two
or more joint or successor executors or adminis-
trators the compensation sllowed them shall be
apportioned among them by the court according to
the services actually rendered by each, or as they
may agree,

"3, Attorneys perfafming services for the sstate
at the Instance of the executor or administrator
shall be allowed out of the estate as the minimum
compensation for their serviees sums equal to the
percentages set forth in the schedule contained in

-
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subseotion l. In any case where reasonable
 compensation to the attorneys is in excess of
the minimm provided in the schadule the court
shall allow sush additional compensation as
will make the compensation of the attorneys
reasonable and adequate,  Parformance by the
attorneys of exﬁraordxnary gervices is not
necessary to entitle them to such additional
compensation, If the execubtor or administrator
is an attorney, no allowdnce shall be made for
legal services performed by him or at his ine
stance unless such services are aubthorized by
the will or by order of the court or are con-
gented to by all heirs and devisees whose rights
‘may be aavarsaly affeocted by bhe allowances,

o Gcmpensatien praperiy allowable hersunder
may be allowed to execubors, administrators or
attorneys upon final settlement, or partial com~
pensation upon spplication therefor, at any time
or times during administration,  If the court
finds that an executor or administrator has fall-
ed to discharge his duti&ﬁyas such in any respect
4t may deny him eny compensatlon whabsocever or
may reduce bthe compensation which would otherwise
be allowed. If the court finds that any attorney's
services or actions in connections therewith are
wrongy improper or injurious to: the estate, no
attenney fee whatever shall be alleowed,

"g, No executor or administraﬁer, other than one
who ls en attorney, may appear in court except by
attorney, and such- attornay may not be a salaried
employee of the execubor or administrator, but
when the exscutor or administrator is an attorney,
nothing herein shall prevent his being represented
in eourt by a partner, associate or employee who
ig an attorney. Any executor or adminlstrator may
pregare and flle his own Inventories and settle~
mants,

, Under subsection 5 of the latter section (73,153, supra) no
executor or administrator may appear in court unless he is an
attorney, This would indicate that when the executor or administrator
is not an attorney then he must employ one before maeking an appear-
ance in court, It is provided in the same subsectlon that any
executor or administrator may prepare and fille his own inventories

L -_Sm -
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and settlements, The intention of the Legislature, it seems, ls
to require an executor or administrator who is not an attorney te
employ an abttorney when en appearance in court 1s to be made.

The last séntence in the subsection sets out specifically two
instances which are not intended to constitute an appearance in
Oﬁux’*b . R »

CONCLUSION

It is, therefore; the oplalon of this office that, the Legls~
lature having préscribed the method of administration of an estate
and the rules and regulations to be observed in relation theretoe-
"that no executor or administrater, unless he id an attorney, may
appear in court except by attorney," and "that any executor or =
administrator may prepare and file his own inventorles and settle~
ments," we are boimd to follow, and may not preseribe a practice in
contravention to, the provisions as enacted by the Legislature,

Yours very truly,

JOHN M, DALTON
Atterney General
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