PROBATE COURTS: Sec. 472.040 RSMo 1949, Cum. Supp. 1955 prescribes
rules for taxing costs in probate proceedings. Costs

: properly taxed against estate with insufficient funds
not collectible. Fees taxable under Sec. 483.580 RSMo 1949 in counties
of less than 30,000 inhabitants and remaining unpaid for one year after
beJng reported undef sald statute are to be collected by Stabe Director
of Revenue. Fees accruing under Sec. 483,580 RSMo 194G are to be col-
lected from-estate or from persons requiring services named in statute.
Failure of. executors and admlnlstrauors to pay costs properly taxed
necessitates- looylnw to officlal bonds for collection.
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The felleﬁing Qpinicn i8 rendered at the request of
Honorable B, H, Stone, Member of the Missouri House of Repre-
sentatives, ang is divected to your thrae inguiries a8 fo 1cws‘

“1. Siuppose a Will ias deposited in the Probate
Gourt for probate, a Commission to take proof

of Will is issued to a notary publie in another
county of Missouri, the notary public retwm 3
the Commisgion with proof of Will slong with 1y
his fee¢s, witnesses! feen, shepiff's fees, eto.,
and the Will is admitted to probate and recorded
or the Will is denied probate. It nothing fur-
they 18 done becsuse there is no estate. who

can be charged with the fees listed in Section
483,580, ReNo., 1949 and with the other fees

of the notary, witneeses; sheriff, ete? C
Furthermore, 1f a voluntery collechion is ime
possible; what methods can be used in attempt~

ing an involuntary collection by the court?

"2, Buppose the above i1s done with the further
facts that Letters Testamentary are requested
and granted, publication is made of the notice
of the granting of Letters, witnesses and ap-
praisers are appointed, but neot until the
witnesses and sppraisers perform their duty

s 4t realized that there 18 no esbate, Who
can be charged with the fees listed in Sec~

tion 483,580 RSMo., 1949 and what methods can
be used in attempting an involuntary collection?
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Furthermore, who ¢an be e' ged, no voluntary
payment having been made to ge entitled,
" with the fees of the notary, witneases and
O ghepdft and with the cost of publicetion and
conpensation, travel dhd ather expenses of the
- gppraisers witmessea and appraisers of the
Inventory) and whaﬁ,m&ﬁha&a oan be used in
untar anllee%iaa by ﬁne

.l!
, 3. 5upyaae a&l as aha ahova exae the daa
loeased did have sufficlent prope: rﬁtat the
time of hie desth %o pay all costs; fees and
expengies of edministration; but the exssutors
- refuse to psy the costs because they have
either mismanaged the estabe so that ‘
ing oy maintain the costs are too high.

_ Rsaumina that the ¢osts are corractly stated,
' who osn be chavgvd with ehemeas#a and what
 methods can h&ruseﬂ,&n a,;ﬂl ting an invelune
tary eaalee%&mn by, MJTWH Jaﬁge er alerk?“

B8sction 483,580 gﬂgf 19Q§ xﬁ gg aral ‘statute disclesing
what fees aye Yo be charged and ﬁ&ll&e d in probabte proceedings.
Subparagraph 1 of Seation #83.5&@ R8Mo 1549, provides, in part:

%1, in the probate procesdings in the aife«
ferent probate eaurta in this state, theya
%?‘m?“m,wwa pet ond sallscied o

of the probate Judg
followa: % & *"V

The underscorsd languas in tha ghove Qﬁatatian discloges that

" in some instances the estate will be charged with the fees, end .
in other cases the parties requiring the seprvices will be charged,
Numerous services are outlined in Section 483.580 RSMo 1949, and

it ie ressongble to conclude that only in those inatances where
the gervice is rendered as a divect zid to the sctusl gdminisira-
tion of an estate while the estate is in process of sdministration
18 1t proper to aharge the estate with Vue fses for statubtory sere
viees., In other instances whers feos for demnignated services are
eharﬁﬁabla thay should bas chavged to the persons requeating the
services,

Investigation disclosas thaﬁ Madiaan Gounty is & county of
the Fourth Olags with & populstion under thivrty thousand inhabi-
tants, Subparvagraph 3 of Section 483.580 R8Mo 1949, when alluding
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'“ﬁaah 3uﬁge or ¢lerk of ﬁhe caurd sha&l,;
within - ray_aﬁws fter the expiration of

- égeh ea&pk yeanr: file with the direetor
ef v&venma‘& wr&ttan repavt, verified. h?
davit elfying the name and

spaf ~; &n 5aié writ%&n repert ta %h& ézreen-
tor Qf’fﬂ?ﬁﬁﬁﬁ aix fees which have been due
564 than one year, the
amauntafthﬁreaf anﬁ ﬁh@'nama of the estate
.oh the same are due,whiloh regamt shall.
be veﬁified by affidavit of the Judge or -
alexl of the dourt that he has been unable
aftew'taa exevﬁiga af é&}igansa ﬁa a@i&&ca

The undevsgored language in %ha abeve eztrae% fyaa subpsragraph
of Section 13,580 R8Mo 1949 plages the duty on the State
Director of Revenue to collest by law those fees properly charged
under sald statute snd which h&xe been reported unpald for more
ggzg ene year 1n counties of less than thirty thousand inhable
8

. 8ection ava.@a@ R8Mo 1949, cumn&ative 3upp1emant, 1955
{L. 1955, H.B,. 3@, 8ee. 5) of Missourl's new probate code is &
general statute dealing with eosﬁe in praeeedings in the probate
aeurt, and praviﬁaa;

"I all sulte and other proceedings in the
probate gourt, the party. pveV&ilingvshalx
regover hig cosis agoinst the other party
exeept in those cases in which g &&rferen%
provision is made by law, Whenever costs
are given sgalust executsrs and administra~
teva, the eftate shall pay the cosba,
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Bartiea\praseutang clalms sgainst cstates,
foy the sameé causes snd in the same manner,
may be puled to give seourity for mwﬁ 88
is pr¢v1ded in praeﬁiee zn eivil cases.”

Section #?a.elea, Jua‘!; qmted abwe, Wﬁi aé%mw proceedings,

astions o enramaa elaims 4;;._w§Ltha gsbate, and ex parte pro«

eeadings, "Other proceedings” veferred t the statute mpay be as
v varied in character s are the services to be rendeved by the

gga or slerk under the oub ,af services &’aund in Beotion

580 RSMo 1949,  Abment considevation of adversary proceedl
or proceedings to establish o ima. . ;p;ﬁﬁ the estate, or aa&aggg
uhgre & different provision is 4Qprabaﬁgeeeurt,

xing fees required to be eharm by Section 48
| 191&9, should tax the seme agein it the party oy partles requiring
the service, L

We next aﬂnsiﬁey ﬁhﬁrealleaﬁian of aastﬁ whiﬂh have been
 assessed egainet an estate in whieh theére are peb sufficient
asgets to defray such ﬁéﬁﬁﬂ. The f@ilawing mle is Qﬁét&ﬁ from
Ex Parte Nelson, 263 Mo, 627, l.e. éaﬁs §

"Aﬁ th@ comton 18w to &asts were ﬁ@ﬁﬁ?&?ﬂ
ghle, * * Qosta in Misgsouri being, Pheres.
fope, purely creaturss of the stabute,
enactiments in relaﬁian thereto must be
strdetly construed,

No astatute has been found direeﬁing how aaata in the probate court
are to be collected when sssessed against an estate which is withe
out funds, and in the aveence of sueh a statute the costs are not
collectible., This 18 a subject to which the atbention of the pros
bate Judge should bé direoted in the eariiest ateges of administras
- tion, end 1% is difficult to see how such a situabion can arvise,
or even become agubte, 1f the probate Judge exercises close supers
vigion over estates being dministered under his 3uris@1atien.

In direeting ramarks to the fipst two. apaa&fie 1nqair1ea
quo%ed in the forepart of this opinion it should be observed that
those persons who asegk to establish a will and probate the ssme
are interested in the devolution of property described in the will,
and administration of the estate with 1t8 consequent cogts mey or
may not be requived by law., In those cases where the probsbie
value of the estate deseribed in the will is not comparable to the
probable costs of administration, such fact should be evident to
the probate court st the time the will iz presented for piobate,
and the fees for services to be rendered by the prohate court and
deseribed in Sectlon 483,580 RSMo 1949 preliminary to full ade
ministration on the estate should be taxed againat the persons
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g‘“,xahxﬁfgﬁward é; ﬁtaeha&ae

raqni Ang suah aarv&aaa, xx, at 8 1ater éaﬁe it is ascertained
that full administration is vag;;gﬂ by law and that the estate
will support costs properly taxable agoinst the estate, & res

axing of costs would be in order. The third inquiry involves
an #llegation of misconduct on the part af-;”i nigtrators or
executors whe refuse to pay eesta_ operly taxed, In such ins
stamaga 4t will be neceasary for he officlal charged with &
tollecting delinquent fees to lodk bo th& effiezel bond af the
dndintatrators an# exosutors. -

5213@ that fees in prebate pruu

Iﬁ 1a %hgéaainwan af thia

aeedigga ¥ be Gaxned aaaa@&iﬁg to rules lald down in Seos
tion ;a;e'. RSio 1949, Cunulative $uyplament, 1955 (L. 1955,
H.B, 30 . 5); that costs pro 4 ageinst an e¢state

without fnnﬁs to meet guch aaﬁtsngra not collectible; that fees
able under Bection 483,580 HS8Mo 1949 in counties of less than
thirty thousand inhabitants, and vremaining unpald for one year
after beim% peported under said statubte are tc be ocllected by
the Sta ivﬁe%e» of Revenue; that fees acorying under Section
ﬂ&B.S** RiMe 1849 are to be colleated from the estate or from
parties requiring services set oub in the stazaze, snd that
fpilure of executvrs and administrators 0 pay costs properly
taxed will necessitate looking to the affiaﬁal ponds of such
executors and edministrators for eollection,

The foregoing opinion, which I hereby approve, was prapareﬁ
by my aas&ataa@, Julian L. O'Hallay.

Yours vewy truly,

Attorney General
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