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POLI CEMEN C A chief of police under the Merit System
' "OFFICERS": Pollice Department is an officer under Sec~-
MERIT SYSTEM POLICE tion 77.400 RSMo 1949, and, consequently,
“DEPARTMENT ¢ _ would have to comply with the provisions

_RESIDENCE. AND VOTING

. " of Seetion 77,380 BSMo 1949.
REQUIREMENTS OF OFFICERS: |

May 7, 1956

Honérable Bernard "Doc" Simeoe
Caliaway County .

. Route 1

Fulton, Missouri

Dear Mres 3imecost

Thie will acknowledge recelipt of your opinien request of
April 26, 1956, which reads as follows! . -

"The City Abttorney of Fulten, Missouri,
Olyde Burch, has requested me to request

- an opinion pertaining to a problem con-
cerning the CGlty of Pultonm,

"I am enclosing his letter which abates
the facts and the gquestion, I would
sppreciate the opinion being written for
me but abt his request, as it ls a sontro-
versial metter and I am only requesting
1% ap a duty of mine,"

The answer to the question ralsed would seem to depend upon :
whether the party who i& to be eppolnbed will be an officer within
the contemplation of Bestion ?7.ﬁ00 RéMe 1949s If so, eald party
would have to meet the requirements of Section 77.380 RSMo 1949,
8ald sectlons read as follows! -

77,400, The term 'officer,' whenever
used in this ehapter, shall inelude any
person holding any situetion undeér the
city government or any of 1ts depertments,
with an annusl salery; or for a deflnite
term of office,"

"77.3804 ALl officers elected or sppointe
ed to offices under the eity goverrment
shall be gqualified voters under the laws
and constitution of this state and the
ordinasnces of the c¢ity, and;, except the
eity sextons, must be residenta of the



Honorable Bernard "Doc" Simcos

city. No person shall be-eleeted or

appointed %o any office who shall at

the time he be in arvears for. any un=
palid city taxes, or f@ffeiture or 4e=
faleatien in office,"

Notles that the prospective appointae will be an "officer"
if he holds office with an annual salary, or has a definite tem
of office, The facts in the opinion request state that said
party will not be paid an annual salary, Seotion T7.440, Cum,
Supp, 1955 is ecited as authority, Without deciding whether or
not Sestion 77.440, supra, is authority for the statement, let
1t suffice to aay~%hat it &8 a queéstion of fact which cannot be
determined by the opinion request, It is further stated in the
opinion request that the prospective police chief will have no
" definite term of offiece, If that 1s g legal conclusion along
with the conclusion that said party will not bé pald on the basis
of an snnual salary, then there is no question presented, B8ald
party would not be an officer under Sesction 77.4004 supra, and
thus would noet have to comply with the requirements of Seetion
77.380, supra, However, this writer cannot agree with the con-
clusion that the prospective poliee ahief will not have a definite
term of offiece,

See Sestlon 85, Shl, Gum, Supp. 1955’ which reads as follows!

"Any city of the third alasa ‘may by ordinance
sdopt a merit system police department, Such
pollce department shall have a chief of pollice,
and may have a deputy chief of police, and
such number of regular policemen of such rank
or grade as may be praacrlbed by ordinance.,

"2, Any ordinance adopting the merit system
police department within the meaning of sec-
tions 85,541 to 85,571 shall include the
following provisions for the appeintment,
promotion, suspension, demotion or discharge
of members of the pollice department!

(1) A personnel board shall be ereated
which shall be composed of members of
the largest and second largest political
parties ln equal numbers)

(2) The personnel board shall be re«
quirsd to glve examinations to candi-

dates for aggointment or promotion and
to certify lists of eligibles to the

mayor or other appolinting authori ty;
-Pw
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(3) 'The mayor or other gppointing
authority shall be required to appoint
or promote from a list of eligiblas 80
certified; _ ,

(L4) All persons so appainted or pro=
moted shall be entitled to hold office
dupring good behavior and afficient serve
ice; : ,

(8) Any person suspended, demoted or
. discharged for‘misbehavior or ineffi-
- eency shall, upon hls application, be
granted a puhlie hearing befere the
paraannel board,"

Hotiee that paragraph L, subsection 2 of the section prow
vides that "all persons so appeinted or promoted shall be ene
titled to hold office during good behavior and efficient service,"
And then notice that a public hearing is provided for in the
- next and last paregraph, The courts, Iin determining the term
of office under similar provisions, have almost unlversally
grounded their decision upon whether the officer held his office
sub ject bto his own miseonduct or whether he held offlee at the
pleasure of the appointing party, If under the former conditions
the prevalling view 1s that the party holds office for a fixed
term; if he holds office under the latter conditions, it is for
an indefinite term,

In the case of Shira vs. State, 119 N,E, 833, 187 Ind. Li1,
s statute pr@vidad.that police officers "shall serve during good
behavior," The police officers (relators) were dismissed upon
the asserted ground that the board of police commissioners had
decided to reduce the size and number of the police forte in the
interest of economy and efficlency. Sueh was found to be untrue-«
that the real reason for the order was to make room for friends
of the commisaloners, The court, in setting aside the order of
the board and reinstating the relators, said at l.c. 834 of the
N.E. Reporter: :

"Appellants' next assertion iz that the
complaint, consldersd on its merits, does
- not state a cause of action, but we are
unable to agree with this contention., The
police department of the city of Marion,
as the complaint shows, is governed by the
provisions of section 903La, Burnsg 191l,

-3~
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and its members, when appointed, !'shall
serve during good behavior,' Their tem
of offlee 18 thus a fixed tenure within

the meaning of the law (Hoth V. State ex

as & general proposition they are not sube
Ject to be dismigsed from the service except
for cause and then after a hearing on proper

(Emphasts suppited.)

8ee mlso the sase of Ztate ex rels Anderson ws, Fougek, 8 P,
24 791, 91 Ment, Uli8, where the Suprems Court of Montena in a
case involving the diaschargs of a.policeman, stated at l,.c. 793
of the P, Reporter: S

- "The terin of office of a pollceman is tduring

~_Bood behavior, unless suspended or discharged
as provided by law', Section 2, €, 119, Laws
of 1923, Tenure of office 'during good bew
havior' ie for a fixed term # # %"

A 1t appears from the case of MoCartney vs., Poetting et al.,
261 S.W. 2d 489, that Missouri will follow the prevailing view
as the courts did ln the above cited cases. In the MoCartney
case the 3t. Louls Court of Appeals; at l.c, 491, cited with
approval the following general rules: :

- "'Where the duration of thé appointment of

policeman is not fixed, they hold their

- office at the pleasure of the appointing
powers and the appointment of a policeman is
subject to the pleasure. ¢f the appointing
power where such tenure is fixed by the
express terms of the constitution, statute,
or charter provigions; Under such pro-
visions the term of the appointee ia an

~indefinite one and 1s terminmated by the
appointment and qualification of his
successor.t! TR

The inference from the language”ﬁaad by the court is that if

the office ls not terminable at the pleasure of the appointing
power; then it 18 a definite terms

oyt



Honorable Bernard "Doc" 8imcoe

That the prospective police chief will hold office subject
te his own misconduct and Iineffieiency and not at the pleasure
of the appolnting power, is clear Lrom a readin% of paragraphs
i and 5, subseetion 2, Section 85,541, supra, This fact, of
course, would bring him within the scope of the sbove clted cases
unless ths term, "definite bterm", as ussd in Sectien 77,400, supra,
means something different than a "fixed term" as used by the courts
in the cases clted, It apieara Py this wrlter that although . the
teims are not synonymous, the parvagraph in questlon (paragraph i,
subsection 2, Seetion 8,54, supra) sets forth a definite term=w
‘that the courts have said "fized term" in a sense which includes
the meaning of "definite term," The word "definite" is defined
“in Webster's New International Dictionary, Second Ed;tippf_page
688, as "a thing defined or determined; a definite thing," It
appsare that the term of office has been dsfined in paragraph l,
subsection 2, Section 85,541, supra, &nd that the prospective
police chief will be appointed for a definite term,

Another fachbor lending some support to the concluslon that
& pollece chief under the merit system is en officer within the
meaning of Beeotion 77.400, supra, is Ssectien 77.440, “Cum. Supp,
1955, which reads in part as follows! ‘

"# % % except as to personnel of a merit
system pollice department whose salary sched-
ules may be revised by the council upon
recommendation of the personnel board, the
galary of an officer shall not be changed
during the time for which he was elected or
eppointed,” :

There would seem to be no réason for the exception by the
Legislature unless as 1t manifeetly appears from the ssction, it
consldered the personnel of a merit system police department as
beling officers. C B

CONCLUSION

It 18 therefore the opinion of this office that a chief of
police under the merit system police department i1s an of'ficer
under Sectlon 77.400, R8Mo 1949, and, consequently, would have %o
comply with the provisions of Seetion 77,380, HSMo 1949,

Yours very truly,

JOHN M. DALTOXN
Attorney General
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