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INSURANCE: Proposed Death Behefit Plan of V.F.W. involves
- transacting life insurance business, and licensing
provisions of Missouri Insurance Code must be met.

Fl L E D August 1, 1956

Honorable €, Lawrence Leggett
Superintendent, Division of Insurance
Jefferson Bullding

Jefferson City, Mlissouri
Dear Mr, Leggeltt: -

The following opinion ig rendered in reply to your recent .

inquiry concerning a proposed Death Benefit Flan which the
Veterans of Foreign Wars of the United Btates 1s considering,
You have asked 1if the proposed plan constitutes the business of
insurance under the laws of Missouri, requlring formation of an
insurance company snd license by the Divisilon of Insurance,
Reference hereinafter made in this opinion to the corporation
in quesgtion will be to V.F.W,

Section 375.310 RSMo 1949 1s a provision of Missouri's
insurance code which must be considered in this case. It proes
vides, in part, as follows:

"Any association of individuals, and any
corporation transacting in this state any
insurance business, without belng authorized
by the superintendent of the insurance di=-
vision of this state so to do, or after the
authority so to do has been suspended, revoked,
or has expired, shall be liable to a penalty of

gwg *hgndred and fifty dollars for each offense,

The V.F,W, Death Benefit Plan is outlined in the proposed
amendments to Section 605 of National By-laws of V.F.W. sub=~
mitted with the request for thils opinion, such proposed amend-
ments reading as follows:

“"Section 605 - Natlonal Dues

"Amend Section 605, National By-Laws, by de-
leting the Cigures '$1.25' in line 1 of
paragraph 1 and insevtiing in lieu thereof
the figures '$2.25',
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"Amend Se tion 605 further by deleting the

figures '$1,25' in line U4 of paragraph 2

agd iggartingAin lieu thereof the figures
2.2

"Amend Section 605 further by adding the
fallewin% subwsection entitled 'Death Bene~
£t Elan

. -~ ‘There shall be instis

tute ¥, aath Benefit Plan to be ade

ministered under the supervision of a committee
consisting of the Comander«ineChief, Quawrters
master General and Adjutant General as exw
officlo members and five members elscted by the

- National Council of Administration to serve
staggered terms of five years, Members of the
original committee chosen by the National Council
of Administration shall serve for terms of one,
two, three, four and five years respectively end
thereafter each member elected by the National
Council of Administration shall serve for g
term of five years.

"tCommencing on January 1, 1957, every member
shall be privileged to designate a beneficlary
to whom the National Organization will pay the
sum of One Hundred Dollers % $100,00) upon res
ceipt of proof of death of that member while in
good standing, An individual whose membership
is terminated by reason of ineligibility shall
forfeit nhis dues as well as any benefits paye
able under this Section.

"tone Dollar ($1.00) of each member's annual
dues shall be allocated to the Death Benefit
Plan. 8Said monies shall be used solely for
payment of benefits hereunder, the balance
being held ln preserve, Costs of adminuscration
shall not exceed five per cent (5%) of the
monies paid into the Death Benefit Fund in any
calendar year,'!

Will the foregoing plan, if carried out in Mlgsouri, con-
stitute the doing of insurance business? Missouri atatutea do
not define a "contract of insurance." The essentlal elements
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of a contract of insurance are alluded to in the following
language from State ex rel. Iﬁteruznsurance Auxilisry Company
v. Revelle, 165 8.W. 1084, 257 Mo. 529, G 535

“Whe asaential elements of a centract af

ingpurance are an agreement, oral or written,

whereby for a legal consideration the

promigor undertakes to indemnify the

promisae if he shall Buffer a speoified
“loss."

The foregoing. definitien of &’ aontvact of 1nsurance" is indeed
broad and may convey the idea . that "indemnity" is the principal
feature in gli 1nsuranca. However, in treating of the subject
of life insurance, we .find the fallewing from Gacley's Briefs On
Insurance, Second Editian, Vol. 1, page 27: _

"1n view of ‘the general opinion that - life
insurance contractes are not contracts of
indemnity, and that contracts of accident
insurange are not alwayes contracts of in-
demnity, & definition of life insurance,
to be aceeptable, should, perhaps, avoid
making indemnity an essential feature.

This requirement is well met by the de=-
finition of a contract of life insurance
glven by Justice Gray in Commonwealth v.
Wetherbee, 105 Mass, 149. A conbract of
insurance 18 an agreement by which one
party for a consideration, which is
usually pald in money, eitheyr in one sum
or at different times during the contine
uance of the risk, promises to make a cer=
tain payment of money, on the destructlon
or injury of something in whilch the other
party has an interest. In fire and marine
insurance, the thing insured 18 property;
in life or accident insurance, 1t 1s the
life or the health of a person. All that
is requisite to constifute such a contract
is the payment of the conslderation by the
cne and the promise of the other to pay
the emount of the insurance upcen the happens
ing of injury to the subject by the contin-
gency contemplated in the contract, This
statement has been approved by the courts
and writers as the clearest definition of
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life insurance. The Court of Appeals of New
York in an early case (8t, John v, Amerilcen

Mut, Life Ins, Co., 13 N.,¥, 31, 64 Am. Dec.

529) thus defines life insurance: 'An in
surance upon the life of an individual is a
contract by which the insurer, for a certsin
sum of money or premium proportioned to the

age, health, professlon, and other circumstances
of the person whose life is insured, engages
that, if such person shall die within the perioed
limited in the policy, the insurer will pay the
sum specified in the poliey, sccording to the
terms thereof, to thaupaggon in whose favor .
such policy 1s granted.'” , N

Couch On Insurance, Vol, 1, Sec. 34, treats of life insur-
ance in the following language:. | .

"Life insurance has been defined by statute
in some of the states, bul in the absence of
statute it is a contract dependent upon human
1life, whereby one for & stipulated considere
ation, customarily called a premium, agrees
to pay another a certain sum of money upon
the happening of & given contingency, usually
death, or upon the termination of a speecified
period,

The Death Benefit Plan proposed would seem to be well within
the worthy objects set forth in Article 1 of the Constitution of
V.F.W. Language from the brief of the Attorney Qeneral of Mis-
gourl in the case of State ex rel, Attorney General v. Merchants?
Exchange Mutual Benevolent Soclety, 72 Mo, 146, l,c. 153, secems
appropriate to the question and & portion of such language is-
adopted as follows:

"All insurance was originally based on the
idea of benevolence. 3 Kent, Sec. 366; 2
Marsh, Ins. p. 766. If, then, defendants
are exercising charity and benevolence by
means of contracts for the payment of money
upon the death of a member, they are doing
an insurance business, It matters not how
those contracts are evidenced, what name is
given to them, whether evidenced by & cers
tificate of membership, or the provisions of
the articles of association, by by-laws, or
by rules adopted by the soclety, courts will

wljm
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- look at what the business and the mode of

- doing it asctually is, and, irrespective of
forms or nemes, or evasgive and cunningly
pronmulgated motives, the argus eyes of Justice

- will penetrate all these and look at the sub-
‘stance of the thing iltself.”

Under the Death Benerfit Plen being construed 1t is clear
that one dollar of the annual membership fee in the V., F.W. is
to be set agide to cover death benelfit payments; that payment
of the death benefit 1s contingent on death of a member of
V.F.W. while in good standing in the organization; that members
paying their annual dues will be fully cognizant of the purpose
of the corporation to pay the death benefit out of funds accumu~
lated from a specified portion of the membership fee, and that
the protection afforded, though small, may be lost if a member
fails in any year to pay his full dues. Under the definitions
of insurance and life insurance heretofore clted, it must
rgasonably be concluded that the Death Beneflit Plan being con-
strued, if put into operation in Missouri, will result In the
V.F.W, transacting life insurance dbusiness wlth the consequent
requirement that the corporation comply with the licensing pros-
visions of Missouri's Insurance Code,

CONCLUSION

It is the opinion of this office that the Death Benefit Plan
proposed by the Veterans of Foreign Wars of the United States,
snd fully described in the foregoing opinion, will involve the
transacting of life insurance business in Missouri and require
ggmplianee with the licensing provislons of Missourits Insurance
Code.

The foregoing opinion, which I hereby approve, was prepared
by my asslstant, Mr. Julian L. O'Malley,

Yours very truly,

dJohn M, Dalton
Attorney General

JEL Vb




