
CRIMINAL COSTS ~ 1 . Fees of witnesses f or a defendant who has taken 
an appeal as a poor person ar e not paid by the 
state or county . 

2 . Fees of rebuttal witnesses used by the state , 
whose names have not been endorsed upon the in­
formation , are taxable against the state where 
the pr osecuting attorney in wr iting or der s sub­
poenas to be issued to them and when the prose­
cuting attor ney shall f ile an affidavit that 
witnesses or der ed by hi m ar e necessar y to a 
complete adjudication of the case . 

J une 13 , 1956 

Honorable Alden S. Lance 
Prosecuting Attorney 
Andrew County 
Savannah, l<tissouri 

Dear Sir: 

Your r ecent r equest for an official opinion r eads : 

•I should l ike very much to have an opinion 
from your office concerning the question of 
witness fees to be taxed aa costs against the 
State of ~Ussouri in a criminal case . The facts 
are as follows: A man has been charged wi th 
the felony of burglary and larceny and has been 
tried by a jury and found guilt y and sentenced 
to ten years in the State Penitent iary. The 
defendant then files an Affi davit, alle~ing 
t hat he is without f~da to pay hi s costa and 
expenses of Appealing his case t o the Supreme 
Court and t he Circuit Judge allows the defend­
ant to prosecute his Appeal as a poor person . 
The Supreme Court then upholds the judgment 
and conviction of t he Circuit Court. 

•ny question is this. Does t he fact that 
t he def endant hu taken his Appeal as a 
poor person mean t hat the Circuit Clerk 
must certify t he f oes of defendant ' s wit­
nesses as part of t he costs to be paid by 
the State? It is my belief that only the 
f ees of the witnesses who have been en­
dorsed by the State may be taxed as costa 
against t he State i n a case where the de­
f endant has been convicted and sentenced 
to the Penitentiary. In my fact situation 
defendant ' s witnesses are, o! course , per­
sons whose names wer e not endorsed upon 
the Information . 



#onorable Alden s. Lane~ 

WWould the reea or rabuttal witnesses used 
by the State, whose names had not been en­
dorsed upon the Information, be taxable as 
costs against the State where the facts are 
as indicated above? " 

In regard to your first question , whether or not the tact 
that a defendant has taken an appeal as a poor person means 
that the circuit clerk must certify the fees of defendant ' s wit­
nesses as a part of the costs to be paid by tho State is, we be­
lieve, answered in the negative by an opinion rendered by this 
department on June 2, 1943 , to William E. Shirley, Prosecuting 
Attorney of Adair County. A copy ot this opinion is enclosed. 

Your second question is whether the fees of rebuttal wit­
nesses used by the State, the nacea of whom have not been en­
dorsed upon the information, would be taxable as costs against 
the State. Sections 550.150 and 545.320, Rru~o 1949, read: 

"The clerk shall attach to each fee bill 
a certified copy of the names of all wit­
nesses endorsed on the indictment or in­
formation and all order$ of the prosecuting 
attorney and affidavits of the prosecutor 
a.a provided for in Section 54.5 . 320, BSUo 
19~9 and no costs shall be paid any state 
witness not therein. 

• No subpoena tor a witness in any cri~inal 
case shall be iasued on the part o£ the 
state, unless the name of such witness be 
en4orsed on the indictment or information, 
or the prosecuting attorney shall order 
the same to be issued, in writing, or the 
prosecutor shall file an affidavit that 
other witnesses ordered by him are posi­
tively necessary for a complete adjudica­
tion of the case; and no subpoena shall 
issue for any witnoss unless the defendant 
is in custody or on bail, or the clerk or 
magistrate shall have good reason to be­
lieve that he will bo apprehended. Sub-
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poe~Uls may be iaaued to different coWltiea 
at the acme tlme, but all the witnesses or­
dered at one time and 11 v1ntt in the eame 
county. shall be included in one subpoena.• 

It will be noted that the above aectiona set forth three 
situations in which witne•s fees will be paid, to w1t, when the 
names are o:ndorsed upon the indictment or information; where the 
prosecuting attomey orders in writing subpoenas to be issued; and 
when the proseeut1ng attonley shall t1~e an affidavit that witnea­
aes ordered by him are neeeaq,ry to a complete adj-u,dication of the 
cases. Therefore the costs or rebuttel w1tneaeea u••d by the etate 
woUld be paid by the state in the · last two situations set forth 
above altho~1 the n~ea ot aueh witnesses were not ~ndorsed upon 
the i ndictment or information. 

QOifCLU§ION 

It is the conclusion or ~his department that t:he f'ees of 
witnesses for a defendant who baa taken his appeal •• a poor per­
son are not pa1d by the state or county. 

It ia the further opinion of this department that the fees 
ot rebuttal w1tneeses used by the state, wh~ae names have not been 
endorsed upon the tntormation, are taxaDle againet the state where 
the prosecuting attorney in writing orders subpoenas to be issued 
to them and when the pro•ecuting attorney ahall tile an affidavit 
that witnesses ordered by hin are necessary to a complete adjudi­
cation ot the ease. 

The foregoing opin1on t tihich I heTeby approve, was prepared 
by my assiatant • Hugh P. W1lliamson . 

HPW:lc 

l enclosure 

Very truly yours 

John J,t . Dalton 
Attomey G~neral 


